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The Domestic Violence and Mental Health Collaboration Project1 (Collaboration Project) 
created this guide. The Collaboration Project is a partnership of legal aid providers, 
domestic violence advocates, mental health service providers, and domestic violence 
survivors. We are collaboratively addressing how perceptions about mental health 
affect domestic violence survivors’ experiences with protection order and family law 
matters, and how the legal system affects the emotional wellbeing of survivors.  
 
This guide is educational; it is not intended to serve as legal advice. Its contents are 
current as of the time of publication, but may have since changed. The contents may be 
adapted and/or reprinted only with the permission of the Coalition Ending Gender-
Based Violence. Contact Alison Iser at alison@endgv.org.  
 
If you need the guide in an alternate format, please send your request to 
endgv@endgv.org or call 206.568.5454. 
 
About the Language in this Document 
The Collaboration Project encourages the use of People First, respectful language. For 
example, we prefer to say “a person with mental health concerns” rather than “mentally 
ill person” or “mentally impaired person.” However, the RCWs do refer to mental illness 
and emotional impairment. To reflect the statutes accurately we use the terminology 
found in the statutes in this document. However, we strongly recommend the use of 
respectful language when speaking to or about individuals who identify as having 
mental health concerns or any type of disability.  
 
Depending on the context, we use the terms “opposing party,” “people who are 
abusive,” “abusive partner,” and “abusive parent” to describe those who perpetrate 
domestic violence. Since this guide is for attorneys who are representing people who 
have experienced domestic violence, we use the terms “survivor,” “client,” and 
“protective parent” to describe those who are the targets of domestic violence.  
 
 
 
 
 

 
 
 
                                                           
1 http://endgv.org/projects/domestic-violence-mental-health-collaboration-project/    

http://endgv.org/projects/domestic-violence-mental-health-collaboration-project/
mailto:alison@endgv.org
mailto:endgv@endgv.org
http://endgv.org/projects/domestic-violence-mental-health-collaboration-project/
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FOCUSING ON DOMESTIC VIOLENCE 
 

This guide is for attorneys who are representing domestic violence survivors in family 
law cases involving children. Washington State laws require that the court consider a 
number of factors when determining parenting plans, including parental risk factors 
such as domestic violence, mental illness, and substance abuse. We will explain why the 
statute does not equally weight the relative risks and why it is critical to focus on 
domestic violence. This guide will provide you with the information you need to argue 
successfully on behalf of survivors.  
 
As Chart 2 illustrates on page 9, some of the parental risk factors the court considers 
trigger mandatory restrictions and some allow, but do not require restrictions. Domestic 
violence is a mandatory factor and mental illness and substance abuse are discretionary 
factors. By making domestic violence a mandatory restriction, the legislature 
acknowledged the serious danger that domestic violence poses to children. 
 
Despite the statute emphasizing the risk of domestic violence to children over the risks 
posed by mental illness and substance abuse, people who are abusive often succeed in 
emphasizing mental illness and substance abuse over domestic violence in contested 
family law cases. People who are abusive often try to deflect attention away from their 
own abusive behavior and toward allegations that the survivor is mentally ill or abusing 
drugs or alcohol. This is not in the best interests of their children. While mental illness 
and substance abuse should be considerations if they are long-term and if they interfere 
with parenting, they are typically more amenable to treatment than domestic violence 
and may cause significantly less harm to the children than domestic violence.  
 
Why is Behavioral Health (mental illness and substance use) a Common Issue in Family 
Law Cases involving Domestic Violence? 
While some survivors of domestic violence do not experience behavioral health 
concerns as a result of the abuse they have experienced, many do have mental health 
and substance use concerns related to the trauma of being abused. Out of 442 survivors 
screened at local domestic violence programs between October of 2012 and March of 
2013, 73% reported significant mental health concerns.2 Some survivors may also have 
mental health and substance use concerns that existed prior to the abuse and that have 
been exacerbated by it.  
 

                                                           
2 King County Mental Illness and Drug Dependency Oversight Committee. (2013). Mental Illness and 
Drug Dependency Year Five Progress Report.  



DV&MH Collaboration Project’s Family Law Toolkit for Attorneys - Keeping the Focus on DV 09/16 p. 5 

It is also very common for people who are abusive to make false mental illness or 
substance abuse allegations, or to exaggerate their partners’ mental health concerns or 
substance use, in order to maintain their coercive control over their partners and 
children.3 In family law cases, this is also a common tactic to deflect attention away 
from the domestic violence.  
 
Safety and Treatment Can Improve Behavioral Health 
There are many effective treatment options for mental health concerns and substance 
abuse, and survivors can significantly improve their behavioral health when they are 
safer and have the support and services they need.  
 
However, the outcomes of batterer intervention programs are much less promising. 
Research on the effectiveness of batterer intervention programs shows a wide range of 
outcomes from no reduction in recidivism (compared to control groups) to moderate 
reductions in violent behavior among completers.4 Since mental illness does not cause 
battering, mental health treatment is not an appropriate or effective intervention for 
battering.5  
 
Domestic Violence Tends to Continue Post-Separation despite Interventions 
Post-separation battering can be very harmful (sometimes lethal6) and frequently lasts 
for many years, particularly when the parties have children together. Despite this, 
people often mistakenly believe that battering can be fixed with a batterer intervention 
program or by separation of the parties. This misconception combined with 
misconceptions about mental illness, can lead to people incorrectly believing that 
children are better off with a parent who perpetrates domestic violence than one who 
has been emotionally harmed by domestic violence. This misperception can increase the 
risk of harm to the children and the abused parent.  
 
 

                                                           
3 To learn more about this, see “Mental Health and Substance Use Coercion Surveys:  Report from the 
National Center on Domestic Violence, Trauma & Mental Health and the National Domestic Violence 
Hotline” available at www.nationalcenterdvtraumamh.org/wp-
content/uploads/2014/10/NCDVTMH_NDVH_MHSUCoercionSurveyReport_2014-2.pdf.  
4 Salcido Carter, Lucy. Batterer Intervention:  Doing the Work and Measuring the Progress, A Report on 
the December 2009 Experts Roundtable. (Family Violence Prevention Fund, 2010). 
5 For a discussion of how individual therapy can be problematic for people who are abusive, see:   
“Abusive Man in Individual Therapy” in Why Does He Do That? Inside the Minds of Angry and Controlling 
Men by Lundy Bancroft; pages 354-355. 
6 See the Washington State Coalition Against Domestic Violence’s Domestic Violence Fatality Review 
Project for more information – http://dvfatalityreview.org   

http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2014/10/NCDVTMH_NDVH_MHSUCoercionSurveyReport_2014-2.pdf
http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2014/10/NCDVTMH_NDVH_MHSUCoercionSurveyReport_2014-2.pdf
http://dvfatalityreview.org/


DV&MH Collaboration Project’s Family Law Toolkit for Attorneys - Keeping the Focus on DV 09/16 p. 6 

Domestic Violence Harms Children 
Domestic violence can seriously harm children, even if the children are not the direct 
targets of the abuse. While mental illness and substance abuse can also have negative 
impacts on children, mitigating factors can be protective, and parenting is not always 
negatively affected.  
 
You can increase the safety of survivors and their children when you effectively educate 
the court about the long-term risks of ongoing domestic violence versus the potentially 
shorter and less dangerous effects of trauma response. You can make an important 
difference by keeping the focus on the domestic violence. 
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DRAFTING PROTECTIVE PARENTING PLANS 
 

 
In Washington State, a parenting plan is required in most family law cases involving 
children. A parenting plan allocates decision-making authority between the parents, 
provides for a dispute resolution process to resolve disagreements, and details the 
residential schedule of the children. By drafting protective parenting plans, you can 
improve safety for survivors and their children. 
 
The Parenting Plan Mandatory Form sections are:   

1. Type of Parenting Plan (Proposal or Court Order) 
2. Children 
3. Reasons for putting limitations on a parent 
4. Limitations on a parent 
5. Decision-making 
6. Dispute Resolution 
7. Custodian 
8. School Schedule 
9. Summer Schedule 
10.  Holiday Schedule (includes school breaks) 
11.  Conflicts in Scheduling 
12.  Transportation Arrangements 
13.  Moving with the Children (Relocation) 
14.  Other 
15.  Proposal 
16.  Court Order  

 
The Statutory Objectives of a parenting plan (RCW 26.09.184) are to:  

 Provide for the child's physical and emotional care,  

 Provide for the child's changing needs,  

 Define each parent’s responsibilities,  

 Minimize the child’s exposure to harmful parental conflict,  

 Encourage the parents, where appropriate, to come to agreements, and  

 To otherwise protect the best interests of the child.  

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.184
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Best Interests Standard 
Generally, Washington State Courts want both parents to be involved in parenting 
children. However, there are some important exceptions when there are concerns 
about a parent. The “best interests of the child” is the governing legal standard for 
parenting plans in Washington State (see RCW 26.09.002).  
 

The factors considered in determining the best interests of the child are found in RCW 
26.09.187(3) (the Residential Provisions section of the Criteria for Establishing 
Permanent Parenting Plan statute) and RCW 26.09.191 (Restrictions in Temporary or 
Permanent Parenting Plans statute). Charts 1 and 2 illustrate these factors. RCW 
26.09.187(3) factors apply when there are no concerns about either parent’s conduct in 
determining the residential schedule. The court may decide which factors to emphasize 
based on the specifics of the case, but the statute gives the most weight to the relative 
strength, nature, and stability of the child’s relationship with each parent. 
 
Chart 1 - RCW 26.09.187(3) 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

FACTORS
CONSIDERED,        

IF NO
RESTRICTION

TRIGGERS

Strength, nature & stability

Agreement

Parenting

Children's emotional needs

Children's relationship with others

Parents/Children's wishes

Employment schedule

In re Parentage of Schroeder  
106 Wn. App. 343, 349, 22 P.3d 1280 (2001) 
The “best interests of the child” control when determining a parenting plan. While 
courts also should encourage the involvement of both parents, this is a secondary 
goal and courts should never sacrifice the best interests of the child to allow both 
parents to be involved. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.002
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
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If there are concerns about parental conduct, then the court considers the factors in 
RCW 26.09.191 (also known as 191). 191 specifies exceptions to RCW 26.09.187. 
191 specifies when the court must and when the court may order restrictions in a 
parenting plan. The chart below illustrates these mandatory and discretionary factors.  
 
Chart 2 - RCW 26.09.191  (This chart reflects the terms used in the statute. These are 
slightly different from the terms used on the Parenting Plan form.) 
 

 
 
 

RESTRICTION
TRIGGERS

MANDATORY 
FACTORS 

Abandonment/ Substantial Refusal to Parent

Child Abuse

Domestic Violence, Assault, or Sexual Assault

Parent Convicted of a Sex Offense

DISCRETIONARY 
FACTORS 

Neglect

Emotional or Physical 
Impairment

Long-term and
Interferes with Parenting

Substance Abuse Long-term and
Interferes with Parenting

Lack of Emotional Ties

Abusive Use of 
Conflict

Withholding the Child

Other

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191


DV&MH Collaboration Project’s Family Law Toolkit for Attorneys - Keeping the Focus on DV 09/16 p. 10 

Mandatory Factors  
The mandatory factors illustrated in Chart 2 correspond with RCW 26.09.191(1) and (2) 
and with Section 3.a. of the Parenting Plan form. Please note that the terms used on the 
Parenting Plan form differ slightly from the terms used in the statute. The statute 
separates the mandatory factors into a few categories while the Parenting Plan form 
breaks them into six categories and calls them “Abandonment, neglect, child abuse, 
domestic violence, assault, or sex offense.” 
 
The statute groups Abandonment and Substantial Refusal to Parent together whereas 
the Parenting Plan form separates these out and refers to the latter as Neglect. Neglect 
is also listed in Section 3.b. on the Parenting Plan form in the “Other Problems” 
(discretionary factors) section. Abandonment is found when one parent willfully 
abandoned the children for an extended period. For more information about 
Substantial Refusal to Perform Parenting Functions, see the definition of parenting 
functions in RCW 26.09.004.  
 
Child Abuse is its own category in the statute and on the form. Child Abuse is found 
when a parent has perpetrated physical, sexual, or a pattern of emotional abuse of a 
child.  
 
Domestic Violence, Assault, and Sexual Assault are grouped together in the statute. 
The Parenting Plan form has a check box for Domestic Violence and a separate 
checkbox for Assault including Sexual Assault. For information on findings of Domestic 
Violence, see the “Arguing for Mandatory Domestic Violence Restrictions” section of 
this guide. Assault or Sexual Assault is found when one parent has assaulted or sexually 
assaulted anyone, including non-intimate partners, causing grievous bodily harm or the 
fear of such harm. You do not need to prove a history of acts, as you would if you were 
arguing a restriction based on domestic violence.  
 
The statute has a section regarding limiting a Parent Convicted of a Sex Offense. This is 
listed as Sex Offense on the Parenting Plan Form. For more information regarding a 
Parent Convicted of a Sex Offense, see the statute for the specific crimes and 
restrictions imposed. 
 
On the next page, Chart 3 illustrates the factors that are triggered by the conduct of the 
parent only and those that are also triggered by the conduct of a person living with the 
parent. It also illustrates the parenting plan restrictions that are required for each 
mandatory factor.  
 
 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.004
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Chart 3 – Mandatory Factor Restrictions 
 

Mandatory 
Factor 

Triggered by  Required Parenting Plan Restrictions 

Parent 

Person 
Living 
with 

Parent 

Residential 
Time Restriction 
for Parent Who 
Did the Harm 

Sole  
Decision-
Making to 
Protective 

Parent 

Dispute 
Resolution 

Restricted to 
Court Action 

Only7 

Abandonment X  X X X 

Neglect/ 
Substantial 

Refusal to Parent 
X  X X X 

Child Abuse X X X X X 

Domestic 
Violence X X X X X 

Assault X X X X X 

Sexual Assault X X X X X 

Parent Convicted 
of a Sex Offense X X X8   

 
Discretionary Factors 
The discretionary factors illustrated on Chart 2 correspond with RCW 26.09.191(3) and 
with Section 3.b. of the Parenting Plan form. They may be triggered by the parent’s 
conduct only, not by other people living with the parent. 
 
The court should consider parenting plan restrictions based on these discretionary 
factors if they have an adverse effect on the children’s best interests. Even if one or 
more of these factors exists, the court does not have to restrict residential time, order 
sole decision-making, or order that court action is the only appropriate form of dispute 
resolution. These factors operate in the context of the “best interests of the child” 
standard. 
 
                                                           
7 Refers to disputes related to provisions in the parenting plan or regarding parenting for as long as the 
parenting plan is in place (RCW 26.09.191). This is not to be confused with the requirement that parties 
engage in dispute resolution to settle a family law case in King County (KCLFLR 16(a)) which can be 
waived in cases of domestic violence (see RCW 26.09.016).    
8 The restrictions can be so strict as to not allow a parent to have any contact with the children. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191
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Neglect may apply when one parent has neglected or substantially not performed 
parenting functions as defined in RCW 26.09.004. For example, the parent asking for the 
restriction could demonstrate neglect by providing evidence that the other parent is not 
a part of the child’s education. This cannot be just a failure to help with aspects of 
childcare. Completely refusing to perform parenting functions can be a finding under 
Abandonment or substantially refusing can be a finding under Neglect in mandatory 
limitations Section 3.a. of the Parenting Plan form. The Department of Child and Family 
Services (commonly known as Child Protective Services or CPS) does not need to make a 
finding of neglect for the court to make a neglect finding in the parenting plan.  
 
For information on findings of Emotional or Physical Impairment (referred to as 
Emotional or physical problem on the Parenting Plan form), see the Challenging 
Discretionary Mental Health Restrictions section of this guide. For information on 
findings of Substance Abuse, see the Challenging Discretionary Substance Abuse 
Restrictions section. 
 
Lack of Emotional Ties may apply when there is an absence of or substantial 
impairment of emotional ties between the parent and child. Courts would most likely 
look at the level of emotional connection between the parent and child and the parent’s 
involvement to see if there is a basis for a no emotional ties restriction. If there is, then 
this finding might accompany a finding of Abandonment. 
 
Abusive Use of Conflict may apply when the court finds there is abusive use of conflict 
by a parent that creates the danger of serious damage to the children’s psychological 
development.9 For example, the restriction may apply when the court believes a parent 
intentionally used the children to coercively control the other party, and this resulted in 
a danger of serious psychological harm to the children.  
 
Abusive use of conflict may also be used to describe types of abuse that do not fit into 
the legal definition of domestic violence. The opposing party may have used emotional 
abuse, yelling, or other manipulative or controlling behaviors to create conflict. 
Unfortunately, this provision is also frequently used against survivors. Abusive partners 
may allege that the survivor’s protective behaviors, such as keeping the children away 
from the abusive partner or filing for a protection order, create conflict. This may be 
especially problematic if your client has applied for a protection order and been denied. 

                                                           
9 In re Marriage of Burrill v. Burrill, 113 Wn. App. 863, 56 P.3d 993 (2002). 
Mother created danger of serious psychological damage to her children by making unfounded 
allegations of her husband’s sexual abuse of the children, alcohol abuse, and anger management 
problems. The court issued parenting plan restrictions, based on the mother’s abusive use of conflict, 
due to the psychological danger to the children.  

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.004
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Some see this as indicating that allegations of domestic violence are unfounded. 
However, there are many reasons why a protection order may not be granted even if 
there has been domestic violence that meets the statutory requirements.   
 
A discredited theory that you may still hear discussed is “Parental Alienation Syndrome” 
(PAS). This theory holds that children who express negative feelings toward one parent 
do so because of the influence of the other parent. Some courts or evaluators may jump 
to the conclusion that the children dislike the abusive parent because of alienation, 
ignoring actual reasons for the children to have negative feelings.  
 
PAS has been condemned by many psychological researchers and organizations. The 
scientific community does not accept it.10 There are no published Washington court 
cases supporting PAS. Unfortunately, the theory is still popular. To avoid the bad 
associations with PAS, some perpetuate the same concept but call it by other names 
(gatekeeping, friendly parenting, etc.)  
 
Withholding the Child may apply when a parent has “withheld from the other parent 
access to the child for a protracted period without good cause.” Some examples of 
withholding for "good cause" include if the children are very sick, if the other parent 
appears intoxicated, or if the other parent sends someone else to pick up the children 
(unless already agreed upon).  
 
Some examples that do not typically rise to the level of "good cause" include:  

 Refusing visitation because the children or parent does not like the other parent's 
new spouse/partner,  

 The other parent does not have a separate bedroom for the children (assuming the 
arrangement is still safe and appropriate),  

 The other parent is not paying child support, or  

 The children just do not like visiting (depending on the reasons why).  
 
The Other Restriction allows the court to limit a parent’s time based on past actions or 
general concerning behavior that might pose a risk to the children. For example, the 

                                                           
10 See Washington Family Law Deskbook, Second Edition, Volume II, §47.4(9), noting that it is not an 
official diagnosis and that the American Psychological Association has said there is insufficient data to 
support the existence of PAS. See also Seighman, Sussman, and Trujillo, Representing Domestic Violence 
Survivors Who Are Experiencing Trauma and Other Mental Health Challenges, National Center on 
Domestic Violence, Trauma & Mental Health (2011). 
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court might limit a parent’s time if the parent has engaged in criminal activity that does 
not fit under one of the other categories.11  
 
The court has discretion in how it considers and weighs discretionary factors. It may 
make a finding that one of the discretionary factors is present in Section 3.b. of the 
parenting plan, and yet enter no restrictions on behavior in Section 4. There is language 
in Section 4 stating that there are “No limitations despite reasons” with space to explain 
why.  
 
In the case where both parents are found to have factors in Section 3.b., the court will 
likely compare the risks to the children. For example, the court may compare one 
parent’s mental illness to the other parent’s substance abuse and decide that one 
outweighs the other. The court also could impose some restrictions on each parent.  
 
No Mandatory or Discretionary Factors 
If no factors that trigger restrictions are found, the court will consider parenting 
functions under RCW 26.09.187. For more information about this, see the Strengthening 
Your Client’s Position Regarding Parenting section of this guide. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                           
11 In re Marriage of Chandola 180 Wn.2d 632 (2014). Restrictions imposed under RCW 26.09.191(3)(g) 
must be reasonably calculated to prevent relatively severe physical, mental, or emotional harm to a 
child.  

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
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COUNSELING YOUR CLIENT 
 

 
In a case involving a parenting plan, your client has many decisions to make. A critical 
decision is whether to disclose that the other parent has perpetrated domestic violence. 
There are many reasons why survivors may not want to disclose domestic violence to 
the court including:  

 Some survivors may feel that appeasing their abusive partner is their best strategy 
and that disclosing the domestic violence would escalate their problems. Survivors 
may think that they can just disclose the abuse later if necessary. They may not 
realize that waiting to disclose may negatively impact the credibility of their 
assertions.  

 Some survivors may fear retaliation, not being believed, or being ostracized by 
their communities.  

 Some survivors may not recognize that the abuse they have experienced is 
considered domestic violence. 

 Some survivors may feel ashamed of what they have experienced even though it is 
not their fault. 

 
All of these concerns can be valid and should be taken seriously. Safety concerns should 
be explored with a domestic violence advocate who can assist with safety planning. You 
should also know how to do some basic safety planning with your client. See our Safety 
Planning with Domestic Violence Survivors12 tool for guidance on this. We designed this 
tool specifically for attorneys. 
 
However, your client feels, remember that your client knows the person who is abusive 
better than you do and is the one who will have to live with the consequences of 
whatever choice is made. Your role is to make sure your client understands the available 
options and the pros and cons of each.  
 
Make sure your client understands that the court will not enter restrictions on the other 
parent’s behavior unless the court has the facts to justify the restrictions. If you believe 
that disclosing the violence is the best legal strategy, explain this to the client without 
applying pressure to disclose.  
 
This guide discusses legal arguments based on the assumption that your client will allege 
domestic violence in a family law case. However, if your client does not want to disclose 

                                                           
12 http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/  

http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
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the domestic violence, you will need to think carefully about all the same issues and 
decide what you can present to the court while respecting your client’s wishes. In either 
case, always remember that it is for your client to decide what will and will not be 
shared with the court. Another important decision your client will need to make is 
whether to disclose mental health concerns or treatment history.  
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ARGUING FOR MANDATORY DOMESTIC VIOLENCE RESTRICTIONS  
 

 
You can argue that there should be a mandatory restriction for domestic violence 
entered against the other parent, as mandated in RCW 26.09.191 and reflected in 
Section 3.a. of the parenting plan.  
 
Domestic Violence is found when one parent has: 

 A history of acts of physical harm or the infliction of fear of physical harm, or  

 Sexual Assault, or  

 Stalking, as defined in RCW 9A.46.110.  

 
 
 
 
 
 
 
 

 
If the court makes a finding of domestic violence, then the limitations imposed by RCW 
26.09.191 take priority over the factors listed in RCW 26.09.187 in determining the 
parenting plan. However, you should still be prepared to argue that the factors listed 
under the residential provisions of RCW 26.09.187 provide support that your client 
should be the primary residential parent.  
 
It is important to include domestic violence in the parenting plan because once a 
permanent parenting plan is in place, it is difficult to change it. The domestic violence 
will likely continue after the final orders are in place. It can be very difficult to go back to 
court later and seek protections for the domestic violence if there has not already been 
a finding that domestic violence occurred. 
 
In order to get a finding of domestic violence, the violence does not need to have taken 
place in front of the children or been directed at the children or at your client. The 
domestic violence acts could be towards another intimate partner. If this is the case, 
you will need to show why it is important to place restrictions on the abusive partner to 
keep your client and the children safe.  
 
 

In re Marriage of Caven 
966 Wash.2d 1247 (1998) 
This case states that when the courts find a “history of domestic violence,” 
regardless of severity, restrictions are mandatory and the court does not 
have the discretion to order joint decision-making.  
 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191
http://apps.leg.wa.gov/rcw/default.aspx?cite=9a.46.110
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
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Differing Definitions of Domestic Violence 
Domestic violence is defined differently depending on the context. See our Domestic 
Violence Definitions Chart13 for a comparison of behavioral, civil, and criminal 
definitions.  
 
While the statute on parenting plans refers to the legal definition of domestic violence 
used for domestic violence protection orders (DVPOs) found in RCW 26.50.010, the 
application of that definition is slightly different in the context of a parenting plan.  

1. The court may grant a DVPO based on a single incident, but the statute requires a 
“history” of acts to make a finding of domestic violence in a family law case. 

2. The admissibility of evidence is less stringent in a DVPO case14 than in a family law 
case. Therefore, the court might not admit evidence in a family law case that the 
court relied on in the DVPO hearing. 

3. If a DVPO has been granted, the court in a family law case can choose how heavily 
to weigh the DVPO as evidence that domestic violence occurred.15 

 
False Allegations are Rare 
Be prepared, if necessary, to explain that false allegations of domestic violence are 
rare.16,17 If your client petitioned for a domestic violence protection order and was 
denied, explain that it does not mean the allegations are unfounded. You may need to 
explain to the court why your client was not able to obtain the DVPO. For example, 
perhaps your client was not represented in the DVPO case and did not know how to 
present convincing evidence.  
 
Evidence to Show the Court Limitation is Necessary 
It can sometimes be challenging to “prove” that the domestic violence occurred. It can 
be helpful to use the broader behavioral definition of domestic violence to show the 
                                                           
13 http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/  
14 See Washington State Evidence Rule 1101(c)(4) which specifically exempts domestic violence 
protection order hearings from the rules of evidence.  
15 RCW 26.09.191(n). 
16 Jaffe, Johnston, Crooks, & Bala, 2008; cited in Ganley, Domestic Violence, Parenting Evaluations and 
Parenting Plans, King County Coalition Against Domestic Violence (2009). The study found that the 
majority of allegations of domestic violence or child abuse are substantiated. 
17 See also Kernic et al, Children in the Crossfire, Violence Against Women (2005). The study found that 
in many family law cases in which a history of domestic violence was substantiated by police reports, the 
domestic violence was either unknown to the court or described as unsubstantiated by the court. 

http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/


DV&MH Collaboration Project’s Family Law Toolkit for Attorneys - Keeping the Focus on DV 09/16 p. 19 

court the overall pattern of coercive control in the relationship. The Power and Control 
Wheel and the Using Children Post Separation Wheel18 can be valuable tools to help 
your clients describe to you the coercive control they have experienced. You can print 
out the wheels and ask your clients to highlight the tactics that have been used against 
them and ask them to give you concrete examples of each.  
 
You can use those behavioral descriptions of the domestic violence to provide context 
and support for the acts of domestic violence you are alleging that meet the legal 
criteria. For example, your client may fear grievous bodily harm (part of the legal 
definition of domestic violence) due to the abusive party’s destruction of property or 
reckless driving or as a result of other intimidating behaviors like cleaning a gun during 
an argument, taking away phone access, or harming a pet.  
 
Survivors often recognize warning signs of future harm that others may not notice. For 
example, a survivor might know her life is in danger if her partner sends her some of her 
things and they are wrapped in the obituary section of the newspaper. Someone else 
might think her partner was being thoughtful by mailing her things to her and wrapping 
them in newspaper to protect them. You can explain to the court how even seemingly 
harmless actions may be part of a terrorizing pattern of coercive control. You can let the 
court know that the survivor is the expert regarding what is necessary for self-
protection under these circumstances. 
 
A parenting evaluation can also help show the court why 191 restrictions are necessary. 
Therefore, it is important to convey to the evaluator, if there is one, the basis for the 
restrictions. If the evaluator has not identified the domestic violence or has not shown 
the context in which it is occurring, then it is your role to address this with the evaluator 
and to inform the court.  
 
Collateral evidence can be helpful (such as medical records, police reports or criminal 
records), but it often does not exist. There are many valid reasons why survivors may 
not have disclosed the abuse prior to ending the relationship or the start of a family law 
case. These reasons include: 

 People who are abusive are often careful to prevent their partners from disclosing 
and to hide their behavior, so there are no witnesses.  

 Many people who are abusive also work hard to give others the impression that 
their partner is crazy or not credible. 

                                                           
18 www.theduluthmodel.org/training/wheels.html  

http://www.theduluthmodel.org/training/wheels.html
http://www.theduluthmodel.org/training/wheels.html
http://www.theduluthmodel.org/training/wheels.html


DV&MH Collaboration Project’s Family Law Toolkit for Attorneys - Keeping the Focus on DV 09/16 p. 20 

 The abusive party may have threatened to harm the survivor or people the 
survivor loves if the survivor tells about the domestic violence. 

 The survivor may fear being deported or outed if law enforcement are contacted. 

 The survivor may think no one will believe it. 

 The survivor may experience family, cultural, religious, or community pressure to 
stay in the relationship and to act like everything is okay. 

 The survivor may have felt it was too big of a risk to disclose the abuse prior to 
being ready to file a family law case.  

 
Sometimes there are medical records that document the injuries, but not the real cause. 
For the reasons stated above, the survivor may have claimed the injuries were 
accidents. If this is the case, and your client can get the records, it is often still valuable 
to file the records to corroborate the injuries. Be sure to file medical records under seal.  
 
If there are witnesses to the domestic violence (other than children19), obtain written 
declarations from them and file those statements with the court. The statement should 
describe what the witness saw and/or heard (keeping hearsay in mind) about the 
domestic violence. A general statement about parenting is not helpful.  
 
Victim-Defendants 
Sometimes, the parent who has been abusive has called the police against the survivor 
and has alleged that the survivor is the perpetrator. If this is the case, then you should 
try to demonstrate to the court that a criminal record for domestic violence does not 
mean a person is not actually a survivor of domestic violence. This happens frequently 
enough that a term was coined to describe it, “victim-defendant.”20  
 
People who are abusive are often manipulative and aware of how to use the legal 
system against survivors. It is common for someone who is abusive to claim to be the 
victim, that the domestic violence was mutual, or that a survivor’s act of self-defense 
was an unprovoked attack. If your client has been charged with domestic violence, you 
will have to explain to the court why this charge is inaccurate. Show how the accusation 

                                                           
19 It is not appropriate for a child to write a declaration. King County LFLR 6(e)(2) states that declarations 
by minors are disfavored. If a child is a witness to the violence, you can suggest that the evaluator (or 
another official trained in talking with children) talk to the child. 
20 See http://endgv.org/project/victim-defendant-project/ for more information about this issue. 

http://endgv.org/project/victim-defendant-project/
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against your client was an act of coercive control, or how your client acted in self-
defense.  
 
Domestic Violence is Not Mutual 
Explain that domestic violence is not mutual. It is about one person establishing and 
maintaining power and control over the other. Although survivors may sometimes use 
violence, you can usually show that the abusive partner was the primary aggressor.21 
Rather than focusing on a particular instance of violence, it is important to look at the 
intent of the behavior, the context in which it took place, and the effect that it had. For 
example, if a person punches their partner in the face, does that make them the abuser 
or the survivor? If the person punched their partner because their partner was raping 
them and the punch was intended to stop the rape, that is very different than if a 
person punches their partner to make them give up their car keys.  
 
Domestic Violence is Ongoing and Harmful 
Even if you can prove that there has been domestic violence, it is important to show the 
court that the domestic violence is likely to be ongoing and that the abusive parent is 
harming the children.22 This may be necessary to avoid the court finding an exception to 
the mandatory domestic violence restriction. Under RCW 26.09.191(2)(n) the court can 
opt not to impose the mandatory restrictions if the court explicitly finds that: 

 The contact will not harm the children, AND  

 That the likelihood of recurrence is so low that restrictions would not be in the 
children’s best interest, OR  

 That the parent’s conduct did not affect the children.23  
 

                                                           
21 Stark, E. (2007). Coercive Control: How Men Entrap Women in Personal Life. Oxford University Press, 
New York, NY. 
22 See Bancroft, L., Silverman, J., & Ritchie, D. (2012). The Batterer as Parent: Addressing the impact of 
domestic violence on family dynamics, 2nd Edition. Sage Publications, Inc. Thousand Oaks, CA. 
Jaffe, P., Crooks, C., & Bala, N. (2009). A framework for addressing allegations of domestic violence in 
child custody disputes. Journal of Child Custody, 6, 169-188. 
23 Mansour v. Mansour, 126 Wn. App. 1, 10, 106 P.3d 768. 773 (2004) 
If the court finds that conduct rose to the level of physical abuse, it must enter the required restrictions 
on decision-making, dispute resolution, and time. Under RCW 26.09.187(2)(b)(i), the court shall order 
sole decision-making authority to one parent when it limits the other parent’s authority under RCW 
26.09.191. If the court is concerned about the level of the restrictions required by RCW 26.09.191(2)(a) 
and its effect on the best interest of the children, If appropriate, it may apply subsections (2)(m) and 
(2)(n) to temper the restrictions. However, the court must first determine that RCW 26.09.191(2) 
applies, and then make appropriate findings that justify any modification of the restrictions. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191


DV&MH Collaboration Project’s Family Law Toolkit for Attorneys - Keeping the Focus on DV 09/16 p. 22 

Do not call the court’s attention to this exception, but do make sure the court knows 
that the children are and will continue to be harmed by the abusive parent’s domestic 
violence. It is also important to show how the protective parent may be at risk of 
physical, sexual, or emotional abuse or harm if they have contact with the abusive 
parent. The court is required to take into consideration the safety of the survivor and 
the children, and can even restrain the abusive parent from all contact with the children 
if the residential restrictions are not adequate to protect them.24  
 
Explain to the court that domestic violence does not end just because the relationship 
ends. Abusive partners often use the legal process itself to control or harass the 
survivor.25 This is known as abusive use of litigation26 and it is a form of coercive control.  
 
Impact on the Children 
Educate the court about the many ways that an abusive parent’s actions may harm their 
children:  

 Even if the children did not directly experience the abuse, they may have been 
scared by being present or nearby when abuse occurred.27  

 Children are often aware of events occurring in the home even when their parents 
believe they are keeping those behaviors away from the children.28  

 Some people who are abusive attack their partners in front of the children 
purposefully, in order to exert greater control over their partner.29  

 Seeing one parent belittled or put down affects children psychologically.30  

                                                           
24 RCW 26.09.191(2)(m)(i) 
25 Jaffe, P., Crooks, C., & Bala, N. (2009). A framework for addressing allegations of domestic violence in 
child custody disputes. Journal of Child Custody, 6, 169-188. 
26 For more information about this, see the Washington State Domestic Violence Manual for Judges’ 
Appendix entitled “Abusive Litigation and Domestic Violence Survivors.”   
27 Buckley, H., Holt, S., & Whelan, S. (2007) Listen to me! Children’s experiences of domestic violence. 
Child Abuse Review, 16, 296-310. 
28 Ibid. 
29 Bancroft, L., Silverman, J., & Ritchie, D. (2012). The Batterer as Parent: Addressing the impact of 
domestic violence on family dynamics, 2nd Edition. Sage Publications, Inc. Thousand Oaks, CA.  
30 Ibid. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191
https://www.courts.wa.gov/content/manuals/domViol/appendixH.pdf
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 Abusive partners may also purposefully undermine the other parent’s authority, 
telling the children that what that parent says is unimportant, or by criticizing the 
survivor’s parenting so much that the survivor loses self-confidence.31  

 Studies show that children who observe one parent abusing the other experience 
traumatic effects similar to those experienced by children who are the victims of 
abuse themselves.32 

 
Be sure to tell the court that domestic violence continues to affect children after their 
parents have separated.33  

 Parents who abuse their partners are more likely to physically, emotionally, and 
sexually abuse children after the familial relationship has ended, as a way of 
exerting control and because the protective parent is not around to stop them.32 

 When children spend time with the abusive parent, they may hear put-downs or 
manipulative statements about the survivor. The abusive parent may try to use the 
children to monitor or control the survivor, or tell them it is the survivor’s fault 
that they cannot see each other more, or otherwise lie about the survivor.34  

 If the abusive parent still has ways to contact the survivor, it is likely that the abuse 
will continue. In fact, when violence exists in an intimate relationship, children may 
witness it more after separation than before.35   

 Serious physical and sexual assaults frequently occur after the relationship has 
ended as the abusive partner may injure the children on purpose or when the 
children attempt to intervene in the domestic violence.  

                                                           
31 Beeble, M., Bybee, D., & Sullivan, C. (2007). Abusive men’s use of children to control their partners 
and ex-partners. European Psychologist, 12(1), 54-61. 
32 Hart, Barbara. Children of Domestic Violence: Risks and Remedies (2001), 
www.casaforchildren.org/site/pp.aspx?c=mtJSJ7MPIsE&b=5525199.  
33 Bancroft, Lundy and Silverman, Jay. Assessing Risk to Children from Batterers (2002), 
www.lundybancroft.com/?page_id=261. Many of the examples that follow are drawn from the article, 
with our thanks to the authors. 
34 Jaffe, P., Crooks, C., & Bala, N. (2009). A framework for addressing allegations of domestic violence in 
child custody disputes. Journal of Child Custody, 6, 169-188. 
35 Hardesty, JL & Chung, GH (2006). Intimate Partner Violence, Parental Divorce, and Child Custody:  
Directions for Intervention and Future Research. Family Relations, 55 200-210 

http://www.casaforchildren.org/site/pp.aspx?c=mtJSJ7MPIsE&b=5525199
http://www.lundybancroft.com/?page_id=261
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 If the abusive partner begins abusing new partners, this will affect the children if 
they have visitation and observe this continued violence.  

 People who are abusive are more likely to be strict and authoritarian parents, but 
also more neglectful; sometimes they alternate between harshness and neglect, 
which is not only dangerous for the children but creates an unstable and stressful 
environment. People who are abusive may also exert control post-separation by 
abducting children.36 

 Some abusive parents disrupt their children’s attempts to heal from the abuse by 

o Stopping or interfering with the children’s mental health therapy,  

o Demanding access to the children’s mental health records; 

o Preventing their participation in domestic violence children’s groups.   

                                                           
36 Salisbury, E., Henning, K., & Holdford, R. (2009). Fathering by partner-abusive men. Child  
Maltreatment, 14(3), 232-2442. 
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CHALLENGING DISCRETIONARY MENTAL HEALTH RESTRICTIONS 
 

    
In order for the court to limit contact with the children or decision-making based on 
mental health, the court needs to find that the mental health problem is both long-term 
and that it interferes with performance of parenting functions. Even then, the court may 
determine that it is not in the children’s best interest to limit residential time or 
decision-making. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

If your client has mental health concerns, you should discuss whether to disclose them 
to the court. This is a complicated calculation.  
 
If your client decides to disclose mental health concerns or if mental health concerns are 
identified during an evaluation, show the court how your client is managing them.  

o Is your client in treatment? Has your client been consistent about getting 
treatment? If not, why not? 

o Does your client take prescribed medication regularly, as prescribed?  

o Articulate for the court why treatment is likely to be successful. In general, most 
mental health concerns respond well to treatment. 

o Demonstrate to the court that your client continues to be able to perform 
parenting functions. Concentrate on the positive. Show how your client has 
mitigated the impact of their mental health concerns on the children. 

In re Marriage of Paisley v. Paisley 
167 Wash. App. 1012 (2012). Unpublished opinion  
The court refused to restrict residency where the parent had a well-
controlled mental health condition that did not affect the parent’s ability 
to parent.  
 
Please note: We are including this unpublished opinion as an example of 
the court recognizing that a parent with mental health concerns can 
parent effectively. Do not cite this case as a precedent. 
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o Studies have found that protective factors make it less likely that children will 
experience negative effects as a result of a parent’s mental health condition. 
Describe your client’s protective factors. For example, does your client have 
supportive people in their life that help provide stability for the children?37  

o If the children’s relationship with the parent is generally positive, this also protects 
against negative effects.38  

 
Encourage the court not to pigeonhole your client based on a diagnosis. A diagnosis by 
itself does not indicate how well a person parents.  
 
If the children are in individual therapy or family therapy with the protective parent, the 
court may see this as a negative. If that is the case, reframe it as the protective parent 
demonstrating good decision-making and taking good care of the children.  
 
Consider how a domestic violence, mental health, substance abuse, or parenting expert 
might be useful to you, if resources make this feasible and if you can find an appropriate 
expert. 
 
If the other party requests a mental health evaluation, consider asking the court to 
order a parenting evaluation instead. Parenting evaluations are better designed to 
provide the information the court needs to order the parenting plan that would be in 
the best interests of the children. Parenting evaluations consider the strengths and 
weaknesses of both parties rather than the mental health of one of the parents. 
Parenting evaluations are better suited for situations involving domestic violence. There 
are free and sliding scale options are available for parenting evaluations in King County, 
but mental health evaluations tend to be expensive. See our Family Law Evaluations39 
tool for more information and helpful arguments. 
 
Provide proper context for a survivor’s behavior or anxieties to demonstrate that while 
they may have mental health concerns, they are not long-term.  

o Sometimes survivors’ mental health concerns are caused or exacerbated by the 
abuse. Abuse can be traumatic. Mental health issues may not be resolved 

                                                           
37 American Academy of Children and Adolescent Psychiatry, Facts for Families: Children of Parents with 
Mental Illness (2012). 
38 Reupert, Andrea and Maybery, Darryl. American Journal of Orthopsychiatry, Families Affected by 
Parental Mental Illness: A Multiperspective Account of Issues and Interventions (2007). 
39 http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/  

http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
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immediately upon separating from an abusive partner, but they tend to improve 
over time, especially with treatment.40 

o Sometimes mental health concerns are intentionally inflicted on survivors by their 
abusive partners. A common abuse tactic is to make survivors feel that they are 
crazy or to undermine their sense of reality.41 This is referred to as gaslighting.  

o Show the court that your client has been improving since separating from the 
other party. Argue that continued improvement is likely for the survivor after 
separation, and the abusive behavior of the perpetrator is less likely to improve.  

o If your client experiences a trauma response in the courtroom, you may consider 
whether it would be useful to explain this to the court. If applicable, explain to the 
court that the behavior is an anxiety response to courtroom proceedings or a 
trauma response to behaviors or statements made by the opposing party during 
the proceedings. It can be useful for the court to know this is a temporary 
response to stress and not a permanent state.  

o Be careful about pointing out symptoms that are not evident to the court, to avoid 
making the court believe that your client’s symptoms are more serious than they 
are.  

o Make sure to ask your client ahead of time how to address and respond to any 
trauma responses that may occur during court proceedings. This will demonstrate 
respect and consideration for your client and help to establish clear 
communication regarding your client’s privacy. This might also result in a reduced 
likelihood of trauma responses during court proceedings.  

 
 
 
 
 
 
                                                           
40 Erickson, N. S. (2006). Use of the MMPI-2 in child custody evaluations involving battered women: 
What does psychological research tell us? Family Law Quarterly, 39(1), 87-108. 
41 Seighman, M., Sussman, E., & Trujillo, O. (2011). Representing domestic violence survivors who are 
experiencing trauma and other mental health challenges:  A handbook for attorneys. National Center on 
Domestic Violence, Trauma & Mental Health. Retrieved from www.nationalcenterdvtraumamh.org/wp-
content/uploads/2012/01/AttorneyHandbookMay282012.pdf.  

http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2012/01/AttorneyHandbookMay282012.pdf
http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2012/01/AttorneyHandbookMay282012.pdf
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CHALLENGING DISCRETIONARY SUBSTANCE ABUSE RESTRICTIONS  
 

Remember that in order for the court to limit contact with the children or the ability to 
make decisions under a parenting plan based on substance abuse, the court needs to 
find that the substance abuse is both long-term and interferes with performance of 
parenting functions. Even then, the court may determine that it is not in the children’s 
best interest to limit.  
 
Show the court how your client is managing a substance abuse issue.  

o Is your client in treatment?  

o Has your client been consistent about following recommendations and refraining 
from use of alcohol or drugs?  

o Is your client committed to improvement and aware of the importance of staying 
in treatment and working towards recovery? 

o If both your client and the opposing party abuse or have abused substances, you 
may need to highlight differences in attitude or behavior. For example, if your 
client has recognized that substance abuse is a problem, while the opposing party 
denies it, make sure the court recognizes this as indicating your client’s responsible 
behavior. 

o Make sure that any evaluation will include collateral contacts. Third parties who 
can testify to the behavior of the parties can prevent the evaluator from making 
snap judgments of the parties’ credibility. 

o Demonstrate to the court that your client is able to perform parenting functions.  
 
Provide relevant context for the survivor’s substance abuse. If possible, show the court 
that the substance abuse has ended or declined after your client’s separation from the 
opposing party. Sometimes survivors use alcohol or drugs because of coercion by an 
abusive partner, because of the partner’s use or enabling behavior, or because they 
become dependent on drugs or alcohol as a coping mechanism to deal with the abuse.  
Consider appropriate and relevant ways to address any substance abuse by the 
opposing party.42  
                                                           
42 National Center on Domestic Violence, Trauma & Mental Health. (2014). Current evidence:  Intimate 
partner violence, trauma-related mental health conditions & chronic illness. Retrieved from 
www.nationalcenterdvtraumamh.org/2014/10/now-available-fact-sheet-summarizing-current-research-
on-ipv-mental-health-and-illness.  

http://www.nationalcenterdvtraumamh.org/2014/10/now-available-fact-sheet-summarizing-current-research-on-ipv-mental-health-and-illness
http://www.nationalcenterdvtraumamh.org/2014/10/now-available-fact-sheet-summarizing-current-research-on-ipv-mental-health-and-illness
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o Substance abuse is not the root cause of domestic violence, but it often 
exacerbates abusive situations.  

o Serious injury is more likely when the abusive partner is using alcohol or drugs.  

o Make sure the court understands that the abusive partner needs to have 
treatment for these issues, but that treatment by itself will not stop abusive 
behavior. If there are substance abuse and domestic violence concerns, then a 
batterer intervention provider will often require that the person who has been 
abusive receive treatment for the substance abuse concerns first.  

 
If a client has a history of substance abuse, you can try to show that the client is in 
treatment, that treatment is working, and that the client’s substance use has either 
ended or significantly diminished. Additionally, you can try to show that, your client’s 
ability to perform parenting functions is not hindered. 
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RESTRICTING THE ABUSIVE PARTY 
 

Below are examples of possible restrictions to be found in Section 4 of the parenting 
plan. In order for the court to impose the restrictions, there needs to be the findings of 
harmful parental conduct made in Section 3.a. or 3.b. of the parenting plan and the 
proposed restrictions need to reasonably relate to the identified harm or to the risk of 
future harm.43 The list below is not exhaustive; be sure to talk with your clients about 
what will work best to enhance their safety and wellbeing and that of their children. The 
parenting plan form provides some possible limitations as check boxes as well.  
 
Residential restrictions 

 No residential time or less time 

 Supervised visitation (professional or lay supervision) 

 Phased-in visitation (where restrictions are reduced or lifted as a result of meeting 
certain expectations over time) 

 Supervised exchanges or exchanges in a public place 

 Restrictions on where visitation may occur 

 Restrictions on transporting the children 

 Prohibiting specified other individuals from interacting with or transporting the 
children  

 

 

                                                           
43 Katare v. Katare, 175 Wash.2d 23 (2012). 
Statute authorizing restrictions in parenting plan does not always require former spouse to prove that 
the other party had actually harmed children absconding to another state or country; rather, trial court 
examines whether the other party presented serious risk of doing so was statutory ground for imposing 
travel and passport access restrictions. The trial court requires that a danger of damage exists before 
imposing restrictions on visitation; rather than waiting for the actual harm to accrue. Restrictions cannot 
be imposed without a reason based in specific findings of the court, but they can be imposed for a risk of 
future harm, not just harm in the past. The court may not impose restrictions in a parenting plan in the 
absence of express findings under RCW 26.09.191. If there are any restrictions imposed, it must be 
reasonably related to address the identified harm. A provision that RCW 26.09.191 “does not apply” is 
not the same as a finding that no grounds for .191 restrictions apply because an absence of findings is 
not equivalent to a negative finding. 
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Communication / privacy restrictions 

 Restrictions on contacting the other parent except to communicate about the 
children, or on the medium of communication 

 Restrictions on discussing the other parent with the children or interrogating the 
children about the other parent 

 Provisions for phone calls and electronic communications between the parent and 
the children (for example, requiring the parties to communicate through a 
monitored, online communication program) 

 Restrictions to protect a confidential address 

 Restrictions on access to educational, mental health, or medical records 

Intervention-related restrictions 

 Requirements to participate in a batterer intervention program, attend parenting 
classes, or obtain substance abuse or mental health treatment, and to comply with 
recommendations and provide proof of participation  

 Prohibiting use of drugs or alcohol before or during visits 

 Order for random drug and alcohol testing  

Travel restrictions 

 Restrictions on travelling out of state with the children 

 Requirement that the restricted parent surrender the children’s passports to the 
protective parent 

 Language authorizing the protective parent to obtain passports on behalf of the 
children (specifically exempting the limited parent from signing the passport 
application) and to travel domestically or internationally with the children without 
the abusive parent’s permission 

 
Make sure the court understands the value and limitations of any of the restrictions 
listed above. For instance, state certified batter intervention programs or domestic 
violence parenting classes have been shown to have a mildly positive effect on 
recidivism, but it is important to remember that they do not guarantee improvement.44 

                                                           
44 Edleson, Jeffrey. VAWnet.org, Groupwork With Men Who Batter: What the Research Literature 
Indicates (2012). 
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You do not want the court to assume that an abusive partner who is willing to attend a 
class or treatment has overcome the need for restrictions. However, adding these 
requirements to the parenting plan can still be important to act as additional safeguards 
for parents to have to complete before contact is allowed.  
 
Add language in the parenting plan to make it clear that the burden for the restriction is 
on the restricted parent, including financial responsibility and proving compliance with 
any treatment program.  
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STRENGTHENING YOUR CLIENT’S POSITION REGARDING PARENTING 
 

 
It is important to be able to show how your client performs parenting functions, 
especially if there are allegations that the client has a mental health or substance abuse 
issue.  
 
Parenting functions, as defined in RCW 26.09.004, are:  

 Maintaining a loving, stable, consistent, and nurturing relationship with the child; 

 Attending to the daily needs of the child; 

 Attending to adequate education for the child; 

 Assisting the child in developing and maintaining appropriate interpersonal 
relationships; 

 Exercising appropriate judgment regarding the child’s welfare, consistent with 
the child’s developmental level and the family’s social and economic 
circumstances; and  

 Providing financial support for the child. 
 
When your client has concerns about the children’s safety with the other parent, your 
first objective will be to argue that there should be restrictions on that parent (as 
discussed above). However, there will be times when you should be prepared to argue 
the factors that the court looks at when there are no parental conduct concerns. This is 
governed by RCW 26.09.187. The statute lists criteria for determining dispute resolution 
process, decision-making authority and residential provisions. Even without the findings 
in 3.a. or 3.b. of the parenting plan, there can still be situations where the court orders 
sole decision-making or only court action as the future dispute resolution. However, this 
is less common.  
 
The criteria that the court must take into account when determining the residential 
schedule is as follows:   

 
Strength, Nature, and Stability of the Relationship 
You should be prepared to argue and give examples of the solid relationship that your 
client has with the children. You should aim to give specific examples of your client’s 
consistency and stability in their caretaking of the children.  

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.004
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
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Because of the impact of abuse on children, you should always argue that the “nature” 
of the children’s relationship with the abusive parent is not as positive as the 
relationship with your client. However, sometimes survivors’ parenting relationships are 
disrupted by abuse. For example, a survivor may need to temporarily leave the children 
with the abusive partner in order to establish a new home where the survivor can live 
safely with the children. It is common for people who are abusive to purposefully 
undermine their partner’s parenting in order to assert control, or out of jealousy for the 
children’s affections. If this is the case, argue that the apparently strong bond the 
children have with the abusive parent is actually a reflection of fear or manipulation, 
and that the children’s relationship with your client will grow stronger once the children 
feel safe to express affection toward this parent. 
 
This factor is given the most weight by the court.  
 
Agreements between the Parties 
Argue that any agreements of the parties, if they are alleged, were not entered into 
voluntarily because of the nature of coercive control in the relationship, if the 
agreements are not what your client believes to be in the best interest of the children. 
 
Parenting Functions 
Your goal will be to show the court that your client was the parent to perform the 
majority of the parenting functions. For instance, who did the caretaking? You should 
look at RCW 26.09.004 to see the list of parenting functions. You can make specific 
arguments under each provision regarding your client’s performance.  
 
Abusive parents often alternate between showing interest and ignoring their children. 
Even if the opposing party is showing interest in residential time with the children right 
now, your client will probably have past evidence that the opposing party did not 
perform parenting functions. Show the court evidence that the abusive partner is likely 
to be neglectful of children given past history, and that the desire for custody may 
reflect interest in control rather than actual willingness to provide for the children’s 
needs. Abusive partners may see children as possessions rather than people.45 
 
Children’s Emotional Needs 
Argue that the healing environment and the safety provided by the protective parent 
meets the emotional needs of the children, and that the abusive parent cannot provide 
healing. Be prepared to offer specific examples, if possible to the court.  
 
                                                           
45 Bancroft, L., Silverman, J., & Ritchie, D. (2012). The Batterer as Parent: Addressing the impact of 
domestic violence on family dynamics, 2nd Edition. Sage Publications, Inc. Thousand Oaks, CA. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.004
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Children’s Relationships with Others in the Household 
The court will also look at the other relationships the children are involved with, such as 
sibling relationships and relationships with other significant adults like grandparents, 
aunts, uncles, or other caregivers. In addition, the court will consider the children’s 
involvement with their physical surroundings, such as their school or neighborhood, and 
the children’s activities. The court will examine how residential placement will affect 
those relationships and the children’s involvement with their school and activities. If 
necessary, show that the protective parent will ensure that these relationships are 
maintained. 
 
Parents’/Children’s Wishes 
If the children wish to be placed with your client or are fearful of the abusive parent, 
you will want the court to know this. To determine whether they should take into 
account the wishes of the children, the court considers not only the children’s age, but 
whether the children are genuinely expressing this opinion or have been manipulated by 
a parent. There is no clear guideline for when the court will determine that the children 
are mature enough to have an independent opinion. Argue to the court, if necessary, 
that the children’s fear of the abusive parent is important information that should be 
heard so that the court understands the impact of the abuse on the children. You should 
never submit a child’s statement. If there is a parenting evaluator involved, you can ask 
that person to talk with the children. In addition, in rare circumstances, the children may 
be able to testify outside of the courtroom. 
 
Employment Schedule 
Your client may work longer hours than the other parent because of income disparities 
or because your client’s career was impacted by the abusive relationship. If the court 
sees longer working hours as a strike against your client, demonstrate to the court that 
these hours reflect hard work to provide for the children, and indicate how much your 
client cares for them. Show that your client will still be able to spend sufficient time with 
the children and that there is adequate childcare in place while your client is working. 
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COMING TO AN AGREEMENT VERSUS GOING TO TRIAL 
 

 
In family law cases, there is a requirement that the parties engage in Alternative Dispute 
Resolution (ADR).46 This requirement can be waived due to domestic violence, however 
sometimes your client might want to move forward with a shuttle style mediation or 
settlement conference and not waive ADR.  
 
Many clients are nervous about going to trial.47 It is up to the client to weigh the factors 
in determining whether to engage in mediation or a settlement conference or whether 
to ask the court to waive the requirement. Should the client determine that they would 
like to try to come to an agreement, then a sticking point may be the findings of 
restrictions under Section 3.a. and 3.b. of the parenting plan.  
 
There are many reasons why the findings are important. As mentioned, if the parenting 
plan does not have the restriction findings under 3.a. and 3.b. then there cannot be 
restrictions in behavior under 4. In addition, there are implications for future dispute 
resolution and decision-making.  
 
Additionally, having 191 findings can be legally important looking forward. If there is a 
future modification and the client would like to bring up the domestic violence, but the 
final parenting plan does not mention the domestic violence, the client could have a 
difficult time with credibility. Also, the 191 findings are a critical factor that the court 
will consider when a parent asks permission to relocate with a child.  
 
It is your job to advise the client of the risks and benefits to having a final parenting plan 
with restrictions. However, remember that even going to trial and presenting evidence 
is not a guarantee that you will get the findings.  
 
Furthermore, there are some creative approaches you can use to document the 
concerning behavior to mitigate the loss of the restriction in 3.a. or 3.b. Under Section 
14 (Other) of the parenting plan, you can document concerning behavior without the 
formal finding. This might make it possible for the case to settle (if that is important to 
your client) but still document the concerns for the future. For instance, you could add 
                                                           
46 See KCLFLR 16(a). Except in cases involving domestic violence, child support only modifications (RCW 
26.09.175), or where waived by a court order, the parties in every case shall participate in a settlement 
conference, mediation or other alternative dispute resolution process conducted by a neutral third 
person no later than thirty (30) days before trial.  
47 For a detailed discussion of this, see Representing Domestic Violence Survivors Who Are Experiencing 
Trauma and Other Mental Health Challenges:  A Handbook for Attorneys. 

http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2012/01/AttorneyHandbookMay282012.pdf
http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2012/01/AttorneyHandbookMay282012.pdf
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that your client has made allegations of the other parent being violent, but that your 
client believes that the parenting plan as it is reflects the best interests of the child. 
Additionally, you can state that should the other parent engage in domestic violence 
then there will be restrictions that come into place. Or if substance abuse is an issue, 
you could document that a parent is in treatment so there is no formal finding under 
3.b. but should the parent not complete treatment that sets up a basis to potentially 
modify the parenting plan.  
 
Additionally, you could consider using the “Other” provision under 3.b.as discussed 
above to document concerns as findings.  
 
Both Section 14 and 3.b. have very little space to add information. You may add 
additional pages to the parenting plan form. 
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RECOMMENDED READING
 

 
To learn more about the issues discussed in this guide, we recommend: 
 
The Family Law Toolkit for Survivors created by the Domestic Violence and Mental 
Health Collaboration Project 

The Batterer as Parent: Addressing the Impact of Domestic Violence on Family 
Dynamics, Second Edition by Lundy Bancroft and Jay G. Silverman, PhD 

Coercive Control: How Men Entrap Women in Personal Life by Evan Stark 

Domestic Violence, Abuse, and Child Custody: Legal Strategies and Policy Issues edited 
by Mo Therese Hannah, PhD and Barry Goldstein, JD 

Domestic Violence, Parenting Evaluations and Parenting Plans: Practice Guide for 
Parenting Evaluators in Family Court Proceedings by Anne Ganley, PhD for the King 
County Coalition Against Domestic Violence 

The King County Supplement created by the Domestic Violence and Mental Health 
Collaboration Project and Representing Domestic Violence Survivors Who Are 
Experiencing Trauma and Other Mental Health Challenges:  A Handbook for Attorneys 
by Mary Malefyt Seighman, JD, Erika Sussman, JD, and Olga Trujillo, JD  and edited by 
Carole Warshaw, MD on behalf of the National Center on Domestic Violence, Trauma & 
Mental Health 

Mental Health and Substance Use Coercion Surveys:  Report from the National Center 
on Domestic Violence, Trauma & Mental Health and the National Domestic Violence 
Hotline by Carole Warshaw, MD, Eleanor Lyon, PhD, Patricia J. Bland, MA, CDP, Heather 
Philips, MA, and Mikisha Hooper 

Safety Planning with Domestic Violence Survivors a tool for attorneys created by the 
Domestic Violence and Mental Health Collaboration Project 

Trauma and Recovery:  The Aftermath of Violence – From Domestic Abuse to Political 
Terror by Judith Herman 

Why Does He Do That? Inside the Minds of Angry and Controlling Men by Lundy 
Bancroft 

 
 

http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://www.amazon.com/Batterer-Parent-Addressing-Domestic-Violence/dp/1412972051/ref=la_B001HCTX76_1_3?s=books&ie=UTF8&qid=1421444402&sr=1-3
http://www.amazon.com/Batterer-Parent-Addressing-Domestic-Violence/dp/1412972051/ref=la_B001HCTX76_1_3?s=books&ie=UTF8&qid=1421444402&sr=1-3
http://www.amazon.com/Coercive-Control-Personal-Interpersonal-Violence/dp/0195384040/ref=sr_1_1?s=books&ie=UTF8&qid=1421444581&sr=1-1&keywords=coercive+control
http://www.civicresearchinstitute.com/dvac.html
http://endgv.org/tools/civil-and-family-law-related-tools-reports/
http://endgv.org/tools/civil-and-family-law-related-tools-reports/
http://endgv.org/toolkits/family-law-toolkit-for-attorneys/
http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2012/01/AttorneyHandbookMay282012.pdf
http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2012/01/AttorneyHandbookMay282012.pdf
http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2014/10/NCDVTMH_NDVH_MHSUCoercionSurveyReport_2014-2.pdf
http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2014/10/NCDVTMH_NDVH_MHSUCoercionSurveyReport_2014-2.pdf
http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2014/10/NCDVTMH_NDVH_MHSUCoercionSurveyReport_2014-2.pdf
http://endgv.org/toolkits/family-law-toolkit-for-attorneys/
http://www.amazon.com/Trauma-Recovery-Aftermath-Violence---Political/dp/0465087302/ref=sr_1_1?s=books&ie=UTF8&qid=1421444721&sr=1-1&keywords=trauma+and+recovery
http://www.amazon.com/Trauma-Recovery-Aftermath-Violence---Political/dp/0465087302/ref=sr_1_1?s=books&ie=UTF8&qid=1421444721&sr=1-1&keywords=trauma+and+recovery
http://www.amazon.com/Why-Does-He-That-Controlling/dp/0425191656/ref=la_B001HCTX76_1_1?s=books&ie=UTF8&qid=1421443832&sr=1-1
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CONCLUSION
 

 
In family law cases, courts are often in the situation of weighing facts about domestic 
violence against facts about behavioral health. Because the trial court is given a great 
deal of discretion under the law, the results often come out differently from case to 
case. Despite their broad discretion, courts do not necessarily understand the dangers 
of domestic violence, particularly post-separation violence, and they may overestimate 
the problems associated with behavioral health. How your case comes out will be highly 
dependent on the facts of your particular case. Knowing the facts closely and being able 
to explain them to the court is crucial. If you can help show the court the patterns of 
coercive control used by the opposing party, the court can gain a new understanding of 
both parties’ behavior. Otherwise, courts see the array of facts before them as simply 
isolated incidents of both parties behaving poorly. 
 
Mental health concerns and substance abuse still carry a great deal of stigma in our 
society. Since the courts have a very limited opportunity to get to know your client as a 
person, it is easy for them to make assumptions about what a diagnosis means for your 
client. It is up to you to show the court the reality of behavioral health concerns as one 
aspect of your client’s situation. Start by respectfully trying to understand your client’s 
approach to their behavioral health concerns, without relying on stereotypes or 
assumptions. 
 
Ultimately, the reason the court gives weight to any facts is because of what the court 
perceives to be their impact on the children. Whatever the factors the court is weighing 
in your case, you must think about them in terms of how they affect the children. 
Research that helps you and the court understand the patterns of domestic violence and 
of behavioral health concerns can help. It shows that domestic violence has a large 
impact on children, including post-separation. Behavioral health concerns, on the other 
hand, are highly case-dependent and may be mitigated by many factors. The court 
always needs to know what is true for your particular client and the children. 
 
By working with domestic violence survivors, you have an opportunity to protect 
families and children and possibly even to save a life. Hopefully, you will also help to 
impact the culture of our courts and bring greater understanding of domestic violence 
and behavioral health to a larger audience. We hope that this guide has been helpful to 
you, and encourage you to keep learning for the benefit of your clients and community. 
Thank you for your work. 
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