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Part One:  Understanding the Issues 

Introduction  
 

 
The Domestic Violence and Mental Health Collaboration Project is a partnership of 
domestic violence advocates, legal aid providers, mental health service providers, and 
domestic violence survivors. We are collaboratively addressing how perceptions about 
mental health affect domestic violence survivors’ experiences with protection order and 
family law matters and how these legal processes affect the emotional wellbeing of 
survivors.  
 
We anticipate that reading this guide will enable you to be better able to assist domestic 
violence survivors with deciding whether to disclose mental health concerns during a 
protection order or family law case. 
 
This guide has 3 sections:  

1. Part One: Understanding the Issues 

2. Part Two: Utilizing the Card Set 

3. Handouts 
 
Part One is an overview of the issues that may inform a survivor’s decision about 
whether to disclose their mental health concern during a protection order or family law 
case. It is important for you to read this section prior to using the card set for the first 
time.  
 
Part Two covers how to use the cards and key issues to discuss with survivors when 
assisting them in making a decision.   
 
Part Three has handouts including questions to discuss with survivors, an overview of 
the risks and benefits of disclosing mental health concerns, and the card set in 
document form. You are welcome to give survivors copies of Handouts 2 and 3.  
 

 

This guide is for educational purposes only. It is not legal advice. The information 
in this guide was current at the time of its publication, but laws, links, and other 
content may have changed.  

http://endgv.org/projects/domestic-violence-mental-health-collaboration-project/
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Domestic Violence & Mental Health  
 

 
In 2010, 10% of adults in King County experienced frequent mental distress (14 or more 
bad mental health days in the previous month).1 The rates of mental health concerns 
among people who have experienced domestic violence are much higher. Out of 442 
survivors screened at local domestic violence programs between October of 2012 and 
March of 2013, 73% reported significant mental health concerns.2 Some of these 
survivors may have mental health disorders that were exacerbated by experiencing 
domestic violence, but many experienced mental health symptoms as a direct result of 
the abuse and coercive control to which they have been subjected. A history of mental 
illness can also increase a person’s vulnerability to being targeted by people who are 
abusive.  
 
It is common for survivors to experience a range of mental health concerns as a result of 
domestic violence including anxiety, depression, and Post-Traumatic Stress Disorder. 
Rates of depression are particularly high for court-involved survivors.3  
 
It is also common for people who are abusive to accuse their partners of being crazy, 
and to do things deliberately to make survivors feel like they are losing their minds4 
(also known as gaslighting5).  
 
While many survivors do reach out for emotional support and mental health care, their 
abusive partners may undermine their efforts to feel better. Nearly half of survivors who 
reported to the National Domestic Violence Hotline that they had reached out for 
mental health support, shared that their abusive partners or ex-partners had tried to 
prevent or discourage them from getting that help or taking medication they were 

                                                           
1 WA State Department of Health. (2010). Behavioral Risk Factor Surveillance System. Retrieved January 
14, 2014, from 
www.kingcounty.gov/healthservices/health/data/indicators/HealthOutcomesMentalDistress.aspx.  
2 King County Mental Illness and Drug Dependency Oversight Committee. (2013). Mental Illness and 
Drug Dependency Year Five Progress Report.  
3 Torres, S., and Han, H. R. (2000). Psychological distress in non-Hispanic white and Hispanic abused 
women. Archives of Psychiatric Nursing 14, 19-29. Cascardi, M., and O'Leary, K. D. (1992). Depressive 
symptomatology, self-esteem, and self-blame in battered women. Journal of Family Violence 7, 249-259.  
4 Warshaw, C., et al. (2014). Mental health and substance use coercion surveys: Report from the 
National Center on Domestic Violence, Trauma & Mental Health and the National Domestic Violence 
Hotline.  
5 Watch the 1944 film Gaslight for a fictional, yet compelling example of this coercive control tactic.  

http://www.kingcounty.gov/healthservices/health/data/indicators/HealthOutcomesMentalDistress.aspx
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prescribed for their mental health concerns.6 Some people who are abusive 
overmedicate or withhold psychiatric medications to control their partners and to 
induce symptoms.7  
 
Unfortunately, people who are abusive do not just induce emotional problems and 
undermine survivors’ attempts to heal from them; many also threaten to tell authorities 
that their partners are crazy. They do this in order to stop survivors from getting 
something they want or need such as child custody, medication, or a protection order.8 
Causing emotional harm, interfering with healing, and undermining survivors’ credibility 
are all common coercive control tactics.  
 
To deal with all of this, some survivors may utilize strategies that enable them to cope in 
the short-term, but that may be quite problematic in the long-term. Dissociation and 
substance use are examples of this. When survivors are unable to leave a frightening 
situation in the literal sense, they may figuratively leave by emotionally detaching 
themselves from the situation. This form of “checking out” is known as dissociation. 
While dissociation may help a survivor get through an abusive incident, it may also 
happen at inopportune moments, such as during a stressful court hearing. It can also 
interfere with a survivor’s ability to recall traumatic incidents, which can be an issue, if 
they are trying to explain what happened to them to a judicial officer, a parenting 
evaluator, or a service provider. If a survivor dissociates, it might lead others to believe 
that the survivor is not paying attention, is spacey, or is using drugs or alcohol.  
 
Of course, some survivors do use drugs or alcohol to cope with the domestic violence.  
Some survivors use substances to numb their pain and some are coerced into using by 
their abusive partners and become addicted. In a study on women who have 
experienced violence, researchers found that they are 10 times more likely to abuse 
alcohol and 9 times more likely to abuse drugs than women with no history of violence.9 

                                                           
6 Warshaw, C., et al. (2014). Mental health and substance use coercion surveys: Report from the 
National Center on Domestic Violence, Trauma & Mental Health and the National Domestic Violence 
Hotline. 
7 Denise W. Markham, 2003: Mental Illness and Domestic Violence:  Implications for Family Law 
Litigation. 
8 Warshaw, C., et al. (2014). Mental health and substance use coercion surveys: Report from the 
National Center on Domestic Violence, Trauma & Mental Health and the National Domestic Violence 
Hotline. 
9 Shipway, L. (2004). Domestic violence: A handbook for health professionals. (1st ed.). London and New 
York:  Routledge.  
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A Department of Justice study found that 36% of survivors in domestic violence 
programs had chemical dependency issues.10  
 
It can be difficult for survivors to heal from abuse while they remain in danger. If their 
children are at risk as well, this may make it even harder for them. Fortunately, 
improving safety, increasing emotional support, and obtaining treatment can result in 
better mental health.  
 
During a protection order or a family law case, survivors may decide to proactively 
disclose information about their mental health in order to explain their behavior (such 
as appearing anxious or dissociating during a court proceeding) or to offer evidence that 
they have indeed been abused. Whether they opt to disclose their mental health 
concerns, their abusive partner or that person’s attorney might try to use the survivor’s 
mental health against them as a strategy to discredit them or to gain leverage. This 
information might also come up during an evaluation (see our Family Law Evaluations 
handout for more information). 
 
You can make a difference by talking to survivors about their mental health, how it may 
affect their experiences with family law and protection order cases, and how those 
cases may affect their mental health. 
 
This guide will help you better understand the connections between domestic violence, 
mental health, substance abuse, family law, and protection orders. It will also provide 
you with a framework for how to help a survivor explore the risks and benefits of 
disclosing mental health concerns during a protection order or family law case. This 
guide is intended to be used in conjunction with the attached risks and benefits card set. 

 
 
 
 
 
 
 
 
 
                                                           
10 Collins, J. J., Spencer, D. L., 2002. Linkage of domestic violence and substance abuse services, research 
in brief, executive summary. U.S. Department of Justice.  

http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
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Mental Health, Substance Abuse & Best Interests Analysis 
 

 
Here are some key facts about mental health, substance abuse, and parenting plans 
(child custody). 
 
State Law 

• Washington State law requires the court to encourage both parents to have 
residential time and to nurture loving and stable relationships with the child. 

• However, there are certain circumstances that require the court to place 
restrictions on residential time, decision-making, and dispute resolution, and other 
circumstances when the court has the discretion to do so. 

• Washington State law specifies what the court should consider when determining 
the best interests of the child (see Figure 1). Domestic violence, substance abuse, 
and mental illness are some of the risk factors that the court will consider when 
determining whether either party should have limited access to a child.  

• If a case goes to trial (because the parties are not able to reach an agreement 
otherwise), then a judge will make a decision about what is in the best interests of 
the child.  

• Most family law cases involving an abusive partner are contested (meaning the 
parties do not agree on custody, child support, etc.). 

 
Evaluations 

• In cases involving an abusive partner, it is common for the judicial officer (judge or 
commissioner) to require a parenting evaluation. Depending on the circumstances, 
the judicial officer may order domestic violence, substance abuse, and mental 
health assessments as well. 

• The parenting evaluator will make recommendations to the court about parenting 
arrangements based on their findings regarding the best interests of the child. 

• Judicial officers often base their orders on the recommendations of evaluators.  
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Best Interests of the Child 

• The court could determine that a survivor’s mental health or substance use 
concerns (if there are any or if the evaluator or the abusive partner convinces the 
court that there are), are more of a danger to the child than the domestic violence. 

• If the court learns about the survivor’s mental health or substance use from the 
abusive partner, the abusive partner’s attorney, or the parenting evaluator rather 
than from the survivor, then the court may get the impression that the survivor is 
trying to hide information or is dishonest. 

• However, if a survivor brings up mental health or substance use concerns that 
would otherwise not be disclosed, then this could be detrimental to the survivor. 

• Regardless of who brings them up, mental health or substance use concerns could 
result in the survivor’s access to the child being limited. 

 
Figure 1:  Washington State Parenting Plan Restrictions  
(This is a simplified overview of RCW 26.09.191) 

 

LIMITATION
TRIGGERS MUST

Abandonment

Child Abuse

DV or SA

MAY

Neglect

Mental Illness Long-term and
Interferes with Parenting

Substance Abuse Long-term and
Interferes with Parenting

No Emotional Ties

Abusive Use of Conflict

Withholding

Other

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.191
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Mental Health & Parenting  
 

 
According to RCW 26.09.191 (see Figure 1), mental illness should only trigger a 
parenting plan restriction if the mental illness is both long-term and interfering with 
parenting. There are no clear legal definitions of what constitutes “long-term” or 
“interfering with parenting.” The court usually relies upon evaluations and compliance 
with mental health treatment plans to determine if a parenting plan restriction is 
needed. 
 
This means the burden may fall upon the survivor, particularly if a survivor does not 
have an attorney, to make a case for why their mental health concerns are short-term in 
nature or why they are not interfering with their parenting. If the court does not see the 
need for the parenting plan restrictions listed in RCW 26.09.191, the court will consider 
parenting factors described in RCW 26.09.187.  
 

Figure 2:  Parenting Factors (RCW 26.09.187)  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Factors 
considered,   

if there      
are no 

mandatory  
or optional 
parenting 

plan 
limitations

Strength, 
nature and 

stability

Agreement of     
the parties

Performance         
of parenting 

functions

Relationship  
quality

Meeting          
child's needs

Education

Fostering 
relationships

Appropriate 
judgment

Financial      
support

Child's needs      
and 

development

Relationships     
and 

involvement

Parents' and   
child's wishes

Employment 
schedule

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.187
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Parenting Factors Explained (see RCW 26.09.187): 
 

a) Strength, nature, stability - The relative strength, nature and stability of the child's 
relationship with each parent (This is given the greatest weight.) 

b) Agreement of the parties - The agreements of the parties, provided they were 
entered into knowingly and voluntarily 

c) Performance of parenting functions - Each parent's past and potential for future 
performance of parenting functions relating to the daily needs of the child  
(See list of parenting functions below.) 

d) Child’s needs and development - The emotional needs and developmental level of 
the child 

e) Relationships and involvement - The child's relationship with siblings and with 
other significant adults, as well as the child's involvement with his or her physical 
surroundings, school, or other significant activities 

f) Parents’ and child’s wishes - The wishes of the parents and the wishes of a child 
who is sufficiently mature to express reasoned and independent preferences as to 
his or her residential schedule 

g) Employment schedule - Each parent's employment schedule 
 
Parenting Functions Explained (see RCW 26.09.004): 

i. Relationship quality - Maintaining a loving, stable, consistent and nurturing 
relationship with the child 

ii. Meeting child’s needs - Attending to the daily needs of the child, such as feeding, 
clothing, physical care and grooming, supervision, health care, and day care, and 
engaging in other activities which are appropriate to the developmental level of 
the child and that are within the social and economic circumstances of the 
particular family 

iii. Education - Attending to adequate education for the child, including remedial or 
other education essential to the best interests of the child 

iv. Fostering relationships - Assisting the child in developing and maintaining 
appropriate interpersonal relationships 
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v. Appropriate judgment - Exercising appropriate judgment regarding the child’s 
welfare, consistent with the child’s developmental level and the family’s social 
and economic circumstances 

vi. Financial support - Providing for the financial support of the child 
 
Whether the court is considering parenting plan restrictions or evaluating survivors’ 
parenting according to the parenting factors and functions listed in the statutes, you can 
help survivors to identify their parenting strengths and the ways in which they are 
mitigating the impact of their mental health symptoms on their parenting. For example, 
you can help survivors articulate how they utilize social support to meet their children’s 
needs, that they have accessed supportive services for their children, that they are 
involved in their children’s education, etc. 
 
You can review the Parenting Resources handout with survivors to help them 
understand what evaluators and judicial officers will be looking for regarding parenting, 
and how they can strengthen their parenting, if needed.  
 
You can also help survivors articulate the connection between their mental health 
concerns and the trauma they have experienced as a result of the domestic violence. If 
survivors can show evaluators and/or judicial officers that their mental health concerns 
are a result of trauma and that they will improve as their safety improves, then that 
might help the court see the mental illness as short-term.  
 
You can also help survivors talk about progress they have made through mental health 
treatment and about their potential for recovery. Many people erroneously believe that 
once someone exhibits mental health problems, that they will always be that way. It is 
important for advocates, survivors, evaluators, and judicial officers to know that mental 
health can improve and that recovery is very possible.  
 
The Questions to Consider handout provides some suggested questions you can use to 
talk with survivors about the history and impact of their mental health concerns.  

 
 
 
 
 
 

http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
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Substance Abuse & Parenting  
 

 
As with mental health, it is important that advocates understand the assumptions that 
are made about the way substance abuse affects a survivors’ capacity to parent, 
especially if a survivor is thought to be currently using. Typically, an abusive partner will 
attempt to use a survivor’s current or former substance abuse to portray the survivor as 
irresponsible, neglectful, and unsafe. However, the statute states that the substance 
abuse needs to be long-term and interfering with parenting to trigger a parenting plan 
limitation. 
 
If current or past substance abuse is a concern for a survivor, encourage the survivor to 
gather any documents that substantiate progress or treatment. For example, 
documentation of graduations and long-term commitment to programs and/or social 
supports like Alcoholics Anonymous or Narcotics Anonymous, and compliance with any 
court orders. If a survivor is interested in accessing treatment records, it is important for 
a survivor to know that some of the information may be unfavorable especially if there 
is poor compliance and a record of relapses. 
 
You can help the survivor generate a list of what to collect and a strategy for obtaining 
those documents. Mental health records might also contain information about 
substance abuse. 
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Mental Health Records  
 

 
Federal and Washington State laws protect the confidentiality of a person’s mental 
health records. Information about someone’s mental health diagnoses or treatment 
may not be released to a third party unless the person signs a written authorization, or 
under certain exceptions recognized by law including by a court order.  
 
People have the right to review and obtain a copy of their mental health records. The 
mental health service provider must respond within 15 working days of the request, 
unless they notify the client in writing, then they can take up to 21 working days. The 
mental health agency is allowed to charge a reasonable fee for making copies. Survivors 
may ask to see the mental health provider’s policies for reviewing and providing copies 
of their records.  
 
There may be instances where the provider’s records show a different understanding of 
the issues than what the survivor may expect. There may be inaccuracies or errors in the 
records. Clients have the right to request that a provider correct or add information to 
the records to make sure they are complete and accurate. If the provider denies the 
request, then the client has the right to add a statement to the records that includes the 
requested correction or change and the reasons for the request. The client’s statement 
must be included if the records are released.  
 
There are limited reasons that allow a mental health provider to deny a client’s request 
to review or copy their records. For example, a request may be denied if the provider 
believes the client may physically harm themselves or another person. If a provider 
denies the request, the client has the right to have another provider obtain and examine 
the records at the client’s expense. 
 
What do mental health records typically include?  
Depending on the type of treatment provider, the records may be very lengthy and 
thorough or very brief. The extent of documentation is determined by organizational or 
individual provider policies and by funding sources. For example, federally funded, 
community-based mental health service providers are required to maintain very 
extensive records while private mental health service providers that are paid directly by 
their clients might opt for documentation that is much more limited. Mental health 
service providers at domestic violence agencies are likely to maintain records that 
adhere to domestic violence documentation practices. Their records might only contain 
service dates and times and general topic areas.  
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In general, mental health records typically contain the following types of information: 

• Appointment history (service dates and missed appointments) 
• Current or past mental health concerns 
• Diagnoses 
• Family’s mental health history 
• Medication information 
• Mental health/trauma history 
• Psychological testing 
• Reports or referrals 
• Substance use information 
• Treatment plans and recommendations 

 
Reviewing their mental health records might be upsetting for survivors and they may 
need support around this. Information the survivor expects to have in the records might 
not be there or there may be errors. Reviewing information about domestic violence, 
sexual assaults, or other traumatic incidents may bring up upsetting memories. The 
provider’s perceptions and interpretations of a survivor’s experiences might be 
unexpected or different from the survivor’s. The information in the records could 
strengthen or weaken the survivor’s relationship with the provider. It could also 
strengthen or weaken the survivor’s family law case. 
 
Who do you talk to obtain the records? 
Depending on the policies of the agency or practice where a survivor has received 
services, the survivor may need to make the request in writing and give it to a records 
manager. 
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Mental Health Privilege  
 

 
Federal and state laws regarding confidentiality and privilege exist to protect the privacy 
of survivors and to enable them to obtain help without fear of embarrassment or 
shame.  
 
Privacy refers to the right to control how information about you is used or shared. 
 
Confidentiality refers to a professional’s obligation to protect a service recipient’s 
privacy. 
 
Privilege refers to legal protections that prevent a service recipient’s private, 
confidential information from being used in legal proceedings without that person’s 
consent. Privilege only applies to certain professional relationships such as attorney-
client, advocate-client, and therapist-client relationships.  
 
Privilege is a subset of confidentiality which is a subset of privacy. This is illustrated 
below. 
 

 
 
Waiving Privilege 
The survivor can choose to waive privilege by signing a release of information form, by 
sharing the information in a legal proceeding, or by sharing the information with 
someone who does not have privilege. A survivor who proactively discloses mental 
health concerns in a legal proceeding faces a significant risk of having the abusive 
partner argue and the court agree that the survivor has waived confidentiality and 
privilege. The court can then opt to make the survivor’s mental health history and 
records available for use in the legal proceeding. 

Privilege

Confidentiality

Privacy
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Third Parties 
Privilege may also be waived if a survivor shares information in the presence of a third 
party. For example, if a survivor brings a friend to an advocacy session and shares 
private information in front of the friend, the friend would be considered a third party 
and the information would no longer be protected by the advocate’s privilege. The 
advocate would still be obligated to keep the information confidential though. 
 
Privilege is not waived if the third party is a staff member that works with the 
professional or if the third party is a professional interpreter. 
 
Exceptions to Privilege 
In Washington State, there have been cases where the 
courts have found that mental health records can be 
released despite privilege. For example, in Marriage of 
Nordby (41 Wn. Appl. 531, 1985), the father appealed a 
case that granted custody to the mother where the trial 
court refused to allow discovery of the mother’s 
medical records related to her mental health. The Court 
of Appeals found that where medical records are 
relevant and necessary to determine the best interests 
of the child, they may be discoverable. The Court of 
Appeals also found that the test for fitness of custody 
should be the present condition of the parent and not 
any future or past conduct. The Court also clarified that 
a trial court may impose protective orders (different 
from protection orders*) with regards to the content of 
the records as necessary and that discovery of medical 
records should not be routine in custody cases but 
where circumstances clearly indicate harm to the child.  
 
There are certain times when confidential information may be disclosed or used in a 
legal proceeding without the survivor’s permission. For a licensed mental health 
counselor, clinical social worker or marriage and family therapist, this may include (not a 
complete list): 

 If the survivor sues their mental health provider; 

 When a child is involved in dependency proceedings due to abuse or neglect; 

 As part of a proceeding for abuse of a vulnerable adult; and 

*A protective order is a 
court order that protects a 
party or person from 
having to disclose certain 
confidential information or 
from having to respond to 
unreasonable or burden-
some discovery requests 
(the process of obtaining 
information and evidence 
for use at trial). The court 
can order that the 
information not be 
disclosed or only under 
certain circumstances or 
limit its scope.  
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 When failure to disclose is likely to result in an imminent danger to the health or 
safety of the survivor or another individual. 

 
Risks When Privilege is Waived 
If privilege is waived, the survivor loses control of the information. An abusive partner 
may try to obtain that information for use in a court proceeding.  
 
Limiting Disclosures 
Survivors can try to limit the disclosure of mental health information by: 

• Asking the court to review the information in camera (privately) without sharing 
the information with the abusive partner; 

• Asking the court to limit the release of information to certain records or only to 
certain persons such as a parenting evaluator. The court could limit the evaluator’s 
ability to share that information in the evaluator’s report or with the opposing 
party.  

• Asking the court to deny the abusive partner’s request for the mental health 
records by showing that it is not relevant to the issue of current parenting ability 
or that the value of the information is outweighed by the damage to the survivor 
in the violation of their privacy. 

• Parties can file mental health information/records under seal by the court (see 
Sealed Personal Health Care Records form at 
www.kingcounty.gov/courts/scforms.aspx), so that it is not available to be seen by 
the public. The information will still be accessible by the opposing party. 
 

While survivors can make any of the above requests, the court might not opt to grant 
the requests. 
 
 

 
 
 
 
 
 
 

http://www.kingcounty.gov/courts/scforms.aspx
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Subpoena FAQ’s 
 

 
Whether your agency provides mental health services or not, a person who is abusive or 
their attorney might seek your records in an attempt to obtain information about a 
survivor’s mental health. Below are some frequently asked questions regarding 
subpoenas and answers to those questions. 
 
What do advocates need to know about subpoenas? 
While you may not be the person in your agency to respond to a subpoena, it is a good 
idea for you to know: 

 What a subpoena means 

 The difference between a subpoena, a subpoena duces tecum, and a court order 

 How your agency handles subpoenas 

 How to discuss subpoenas with survivors  
 
What is a subpoena? 
The word subpoena comes from Latin and means “under penalty.” A subpoena is a 
demand to a person or a representative from an agency to appear at a deposition, 
hearing, or at trial to testify on a legal matter.  
 
What is a subpoena duces tecum? 
Subpoena duces tecum also comes from Latin and means “bring with you under 
penalty.” A subpoena duces tecum is a type of subpoena that demands documents or 
other evidence related to a legal matter. It may also require the person or agency 
representative to appear at a deposition, hearing, or trial.  
 
Why might your agency or survivors be subpoenaed? 
People who are abusive (or their attorneys) sometimes use subpoenas to try to gain 
access to survivors’ records. They may be aware that the survivor has sought mental 
health services and/or domestic violence advocacy, and may be hoping to find 
information that they can use against the survivor. They may try to use this information 
to undermine the survivor’s credibility or to trigger parenting plan limitations.  
 
Who can issue a subpoena or a subpoena duces tecum? 
In Washington State, they can be issued either by an attorney representing a party in a 
court case or by the court clerk, if someone is representing themselves. It is not very 
difficult for people to obtain subpoenas.  
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How does a subpoena differ from a court order?  

Subpoena  Court Orders 

Issued by an attorney or court clerk Issued by a judge 

Your agency should not release info 
based on a subpoena alone 

Your agency is required to release info 
based on a court order, but it could still 
try to modify or quash it 

Will say “subpoena” Will say “order” 
 
Do you have to release mental health records if your agency is subpoenaed? 
A subpoena or subpoena duces tecum alone is not enough to require someone to testify 
or release documents because there are special protections for mental health records. 
To obtain a person’s mental health records without a release requires a specific court 
order. To obtain a court order a person needs to file a motion, show some evidence that 
what is being requested is relevant to the case, and the court then will decide if a court 
order is warranted.  
 
What happens if your agency receives a subpoena or a court order for a survivor’s 
records that include mental health information? 
Except in very limited circumstances, your agency cannot release a survivor’s mental 
health records or testify about them without the survivor giving informed written 
consent or a judge or a commissioner issuing a court order saying the agency must do 
so. 
 
However, your agency does have to respond to the subpoena or court order. Ignoring 
either can result in the court fining your agency or putting an agency representative in 
jail. 
 
Your agency can file a motion asking the court to quash or modify a subpoena or court 
order. 
 
What does it mean to quash a subpoena? What other options do survivors have? 
To quash something means to make it void or to cancel it. To quash a subpoena means 
to ask the court to cancel the whole subpoena or to limit its scope (voiding it in part).  
 
Survivors can also seek a protective order (which is different from a protection order) to 
restrict the other party from gaining access to other sources of mental health 
information or records.  
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Survivors may want to quash a subpoena or seek a protective order in order to protect 
their confidentiality and privilege.  
 
What should survivors do if they receive a subpoena demanding records? 
A survivor who receives a subpoena should consult with an attorney as soon as possible 
about how to respond. See the Legal Resources handout in the Family Law Toolkit for 
Survivors for help. Appropriate responses may include filing a motion to quash the 
subpoena or seeking a protective order. Survivors should consider contacting their 
current and past mental health providers to inform them whether they want their 
protected information disclosed. The provider or agency may also be able to file a 
motion to quash or seek a protective order.  
 
What do survivors need to know if your agency receives a subpoena for their records? 
You or the designated person at your agency should notify survivors if your agency 
receives subpoenas for their records. Survivors should be told about your agency’s 
policies on handling subpoenas and the steps that your agency will be taking to 
safeguard their information.  
 
Legal Assistance – The Subpoena Defense Project 
The American Bar Association and the Confidentiality Institute have a joint pro bono 
(free) subpoena defense project. The project provides advocates with free technical 
assistance related to subpoenas and can connect advocates with attorneys who can 
provide free legal assistance to respond to subpoenas. For more information, see 
www.americanbar.org/groups/domestic_violence/subpoena_defense_project.  
 
Learn More 
For more information about subpoenas, see Washington State’s Court Rule 45: 
www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CRLJ&ruleid=cl
jcrlj45 

 
 
 

 
 
 
 
 
 

http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://www.americanbar.org/groups/domestic_violence/subpoena_defense_project
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CRLJ&ruleid=cljcrlj45
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=clj&set=CRLJ&ruleid=cljcrlj45
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Preparing Survivors for Possible Outcomes  
 

 
When survivors who have mental health concerns consider engaging with a family law 
or a protection order case, it is helpful to be as clear as possible about potential 
outcomes as well as to provide support before, during, and after the proceedings.  
 
One way to support survivors through these processes is to help them prepare for a 
potentially long and difficult journey. Survivors may not know that it can take a 
significant length of time for their legal matters to resolve, and that abusive partners 
may attempt to draw out the process as long as possible as a mechanism of power and 
control. Therefore, it is important to talk through all of the stages of the process.  
 
Some ways to support a survivor throughout a family law or protection order case 
include: 

 Help the survivor to identify and strengthen their support network (e.g., family, 
friends, support group, therapy, advocacy, community groups).  

 Talk with the survivor about the importance of organization around legal 
paperwork and help to create a system that they will be able to maintain. 

 Discuss with the survivor the techniques described in the Coping Skills handout.  

 Encourage the survivor to schedule appointments with you or other people in their 
support network to prepare for legal proceedings and to debrief afterwards. 

 Continue to check in with the survivor about the reasons that they identified for 
engaging in the process in the beginning, so that they can maintain a view of the 
big picture. 

   
While you may not be able to help a survivor avoid all of the challenges that arise from 
legal system involvement, you can help them to be prepared and to feel supported 
along the way. Your assistance can make it easier for survivors to cope with problems 
that do arise. 
 

 
 
 
 

http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
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Consulting Other Professionals 
 

 
In order to make an informed decision about whether to disclose their mental health 
concerns, a survivor may wish to consult with an attorney and/or a mental health 
service provider.  
 
An attorney may be able to help the survivor anticipate how the information might be 
used in their case, and whether it will help or hurt them. Offer the survivor a copy of the 
Legal Resources handout for information about obtaining legal assistance. 
 
If the survivor has seen a mental health service or substance abuse treatment provider, 
then it could be helpful for the survivor to meet with that person to discuss what is in 
their records. Is there information that directly links their mental health concerns to the 
domestic violence they have experienced? Does their diagnosis, medication use, 
treatment compliance, service use, etc. paint a positive picture of a person who is 
getting better and functioning well as a parent, or do they need to be able to mitigate 
what is in their records if that information is disclosed?  
 
If the survivor wants to see a mental health service provider for emotional support 
through this process, you can offer the survivor a copy of the Mental Health Treatment 
Resources handout for information about obtaining mental health care. 
 
It can also be very helpful for you to consult with other service providers assisting the 
survivor you are serving, if the survivor is comfortable with this and gives you 
permission. Together, you can explore the specific benefits and risks the survivor may 
face regarding mental health disclosures and can work to provide holistic services and 
support to the survivor. If the survivor prefers that you do not communicate with their   
other service providers or if the survivor is not receiving assistance from others, it can 
still be beneficial for you to consult with an attorney or a mental health service provider 
about how to best assist the survivor. For more information about consulting with other 
professionals, see our Reciprocal Consultation Guide.  
 
 
 
 
 
 

http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://endgv.org/toolkits/family-law-toolkit-for-domestic-violence-survivors/
http://endgv.org/wp-content/uploads/2016/03/Reciprocal-Consultation-Guide-External-Version1.pdf
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Part Two:  Utilizing the Card Set 

Your Role 
 

 
You have a set of 19 laminated cards that are arranged in alphabetical order. We 
recommend practicing with these before you use them for the first time with a survivor. 

Nine of the cards describe potential benefits to disclosing mental health concerns in 
court proceedings and ten describe potential risks of doing so. 

The cards are designed to educate survivors about many significant benefits and risks, 
but the cards do not cover every possible issue. You may find it helpful to use all of the 
cards in some situations and to focus on a smaller selection in others. 

Survivors may wish to sort the cards to prioritize the issues that are of greatest benefit 
or risk to them. Keep in mind that the goal of this exercise is not to make a decision 
based on the quantity of benefits or risks that apply in the situation, but on how the 
survivor feels after considering the various possibilities. For example, even if all of the 
potential risks resonate strongly for a survivor, s/he may opt to disclose mental health 
concerns to the court because being proactive and controlling the narrative is what s/he 
feels will best protect the children. 
 
Your role in this process is the following: 

1. Educate 
2. Explain 
3. Facilitate 
4. Support 
5. Follow Up 
 

1. Educate survivors about why it is important to consider carefully whether to disclose 
mental health concerns to the court during protection order or family law 
proceedings. Utilize the information in this guide to explain to survivors the 
connection between domestic violence, trauma response, and mental health 
symptoms.  
 

2. Explain to survivors the possible benefits and risks without sharing your own 
opinion. Clarify what each card means. Discuss with survivors how the benefits and 
risks might apply to their particular situation. Be sure you are not providing legal 
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advice, but do recommend that survivors obtain legal advice prior to signing forms to 
release their mental health records. 

 
3. Facilitate a decision-making process that enables survivors to reach their own 

conclusions about how they want to proceed. The primary goal of the card set is to 
help a survivor navigate through what might be a very difficult decision. As you are 
working with a survivor, remember to follow their lead. Some cards may have more 
relevance to a survivor than you expected while others may not be important to 
them. Use active listening and reflection so that the survivor can hear their own 
ideas. Give survivors the option of taking breaks if they feel triggered or 
overwhelmed. Sometimes, just having the option of taking a break can help a person 
feel more comfortable.  

 
If a survivor is having difficulty reaching a decision, you may want to use motivational 
interviewing techniques to help them decide. Motivational interviewing utilizes open-
ended questions to help people identify what is motivating them and what may work 
best for them. Resources for learning about motivational interviewing include 
www.motivationalinterviewing.org and the Center for Social Innovation. You can also 
remind survivors or articulate what they have shared in the past about their concerns 
and priorities. At times, it may be helpful to share your thoughts or concerns, but it is 
crucial for the survivor to make their own decision about this since they are the one 
who will experience the rewards or consequences.  

 
4. Support the decisions survivors have made while also preparing them for a variety of 

possible outcomes. You can help survivors to prepare for the potential outcomes of 
their choice. Check in with them about strengthening their support system and 
accessing services like support group, if they have not already done so. You can also 
help facilitate connections with a mental health service provider and/or an attorney.  

 
5. Follow Up with the survivor after some time has passed to see how they are feeling 

about their decision. Check in to see if anything has come up around the decision. Did 
they find the process of using the cards helpful? Are they getting the support they 
need? How has their choice worked out? 

 
 
 
 
 
 
 

http://www.motivationalinterviewing.org/
http://www.center4si.com/
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Discussing Potential Benefits Using the Card Set 
 

 
 Ability to Explain Visible Symptoms 

Ask survivors what happens to them when they are 
under extreme stress. When faced with a major 
threat to our safety our bodies naturally go into fight, 
flight, or freeze mode. If survivors feel threatened by 
being in a courtroom with an abusive partner or by 
the fear of losing their children, they might go into 
fight, flight or freeze mode during a court hearing. 
This could mean they have angry outbursts, that they 
become highly agitated or distracted, or that they 
dissociate. It is also possible that they might not be in 
the midst of a trauma response, but that they are so 
distressed that they are not able to be their best 
selves. Examples of this could include being irritable, 
appearing highly emotional or showing no signs of 
emotion, being less articulate than usual, having 
difficulty paying attention or recalling information, 
etc.  
 
Some survivors may be quite familiar with how they 
react when under extreme stress. They may be able 
to recall examples of when they have had a trauma 
response or acted in a way that did not represent 
their best selves. Others may not possess this type of 
insight.  
 
If you have witnessed their reactions to danger or 
stress, you may be able to gently explore with them 
some of the responses they have had. The court may 
perceive the display of emotions differently. Extreme expressions of emotion (high 
levels of emotion or a lack of emotion) can be misunderstood. It is likely to be in the 
survivor’s interest to be able to regulate their emotions appropriately in court. 
However, if they are not likely to be able to do that, then they may want to make a 
clear connection for the court between their visible mental health or trauma 
symptoms and the domestic violence they have experienced.  
 

Example of What You 
Could Say… 
“Last week when we 
were discussing your 
abusive partner’s 
behavior, I noticed that 
you suddenly stopped 
talking and seemed not 
to hear me anymore. A 
couple of minutes later 
you started talking 
again like nothing had 
happened. I know many 
survivors mentally check 
out or dissociate when 
they are triggered, but a 
judge may think you are 
not paying attention if 
you do that in court. 
Let’s talk about whether 
you want to tell the 
commissioner or judge 
that this happens to 
you.” 
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Survivors should keep in mind though that even if the court believes that the 
symptoms are caused by the domestic violence and are the fault of the abusive 
partner, the court may still determine that the survivor’s residential time with their 
child should be limited due to mental illness. 
 
As with any type of mental health disclosure, the survivor will also want to share any 
factors that mitigate the symptoms. This could be that the symptom is short-term, 
that it does not interfere with parenting, that they are getting treatment for it, 
and/or that they are improving. 
 
Examples of things that survivors might say: 

• When I am this close to my abusive partner it is really hard for me to feel 
present because I am so scared. 

• Hearing about the abuse again makes it feel like it is happening right now. 

• Being in court is overwhelming for me.  

• May I stand further away from my abusive partner? 

• Is it possible for a security guard to be present during the hearing? 

• May I have a break? 
 

 Appropriate Support 
If survivors are experiencing mental health concerns or trauma response and they are 
obtaining mental health services, they can frame their use of services in a positive 
way. They can acknowledge that they have been impacted by the abuse and explain 
that they have responsibly taken the steps to obtain the appropriate support for what 
they have experienced. They can highlight the positive outcomes they have 
experienced as a result of getting mental health support, such as improved coping 
skills and improved parenting. They can also tell the court that after experiencing 
emotional trauma they know it is appropriate to obtain mental health care, just as it 
is appropriate to obtain medical care after experiencing physical trauma.  
 

 Consistency 
One way the court or evaluators might ascertain credibility is by looking for 
consistency. Many people are not familiar with how trauma can affect memory and 
interfere with a survivor’s ability to tell their story in a complete and linear manner. It 
is common for people who have been traumatized to forget parts of traumatic events 
only to recall them later while then forgetting elements of the incident that they 
were able to remember earlier. Survivors might recall strong emotions or even 
particular scents that were present during a traumatic event, but not be able to relay 
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coherently what happened to them. If they change how they tell their story or the 
elements they include in their story when they speak to different people (e.g., police, 
commissioners, and evaluators), then they may appear inconsistent and therefore, 
not credible.  
 
One way to demonstrate consistency and credibility would be to show that the 
allegations of abuse they are making against their child’s other parent were also 
relayed to their mental health provider. This can be particularly helpful, if they made 
the same statements to their mental health provider long before dissolution or 
custody proceedings began. While many survivors tell no one of the abuse they have 
experienced until they are ready to seek protections from the civil legal system, this 
can appear suspicious to evaluators and court personnel who may incorrectly believe 
that most allegations of domestic violence are false. If the survivors’ mental health 
records show that domestic violence has been an ongoing concern that pre-dated the 
family law proceedings, that can help demonstrate consistency and credibility. 

 
 Credibility 

It can be difficult for evaluators and court personnel to be able to determine whether 
domestic violence is present in a relationship and if it is, who is abusive. If both 
parties are alleging that the other person is abusive, mentally ill, or chemically 
dependent, then the court may not be sure whom to believe. 
 
If survivors are forthcoming about their mental health concerns, then they might be 
seen as open and honest and therefore, trustworthy and credible. If a survivor thinks 
that their abusive partner is likely to make allegations about their mental health 
anyhow, then they might be better off bringing it up themselves rather than 
appearing to have something to hide. If the survivor addresses their mental health 
concerns matter-of-factly, then it might deflate the abusive partner’s allegations. 
 
Be sure to also explore the flip side of this which is the Lack of Credibility card. 

 
 Evidence of Domestic Violence 

Even if a survivor has a protection order, a commissioner or judge in a family law case 
may feel there is insufficient evidence to make a finding of domestic violence. The 
standard for making a finding of domestic violence in a parenting plan matter is a 
higher standard than that used for making of a finding of domestic violence in a 
protection order hearing.  
 
If a survivor does not otherwise have strong evidence that their abusive partner 
perpetrated domestic violence, and if there is such evidence in their mental health 
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records, then they might want to disclose some of their mental health records for the 
purpose of proving the domestic violence. Survivors should carefully review their 
mental health records before deciding on this strategy. They should consider whether 
the records also contain information that might be used against them to justify 
restrictions on them in their parenting plan. They may also wish to explore how to 
limit the disclosure of their records to the other party and to the public (see Mental 
Health Privilege section.) 

 
 More Control 

If a survivor wants to disclose their mental health concerns to the court, in part to 
have more control over the narrative, you can assist the survivor in figuring out how 
to articulate these issues. You can give them an opportunity to practice how they will 
describe their mental health concerns, the relationship between the domestic 
violence they have experienced and the mental health concerns, and the steps they 
are taking to mitigate the impact of their mental health concerns on their parenting. 
 

 Proactive  
You can talk to the survivor about how being proactive might create a different 
experience for them rather than responding on the defensive (or being reactive), if 
their abusive partner is likely to allege that they have mental health problems. If the 
abusive partner has never raised the issue of mental health or is not likely to do so, 
then this might not be a factor to consider.  
 

 Responsible  
Even if an abusive partner, their attorney, or an evaluator tries to make a case that 
the survivor’s mental health treatment is evidence of a parenting problem, the 
survivor can frame it as an indicator of responsible behavior. Addressing mental 
health concerns by obtaining mental health care is responsible and healthy. 
Responsible parents do what is necessary to take care of their own needs, so they can 
take care of their children’s needs. 

 
 Stronger Parenting  

If a survivor is engaging in mental health services that address parenting skills, then it 
could be beneficial to share that with the court or with an evaluator. It could show 
that the survivor recognizes the impact of the domestic violence on the children and 
that the survivor is dedicated to the children's wellbeing. If the survivor has mental 
health concerns that could possibly interfere with parenting, then it is important to 
be able to explain to the court or an evaluator how they are mitigating that challenge. 
For example, is therapy helping the survivor to be a more present, attentive parent 
even when the survivor is feeling depressed or anxious? Is the survivor regularly 
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getting guidance on strengthening their parenting? Is the survivor addressing their 
own needs in therapy in part to be able to be a better parent?  
 
This information should focus on what the survivor is doing to strengthen their 
parenting, not on their parenting deficits. This could be a challenge for survivors who 
are accustomed to focusing on or apologizing for their flaws in order to placate their 
abusive partner. This may have helped them to survive in an abusive relationship, but 
can be detrimental in family law proceedings. As their advocate, you can help them 
identify their parenting strengths and the areas where they are improving, so they 
can accurately share that information. You can also help them to articulate parenting 
challenges that are a result of the domestic violence and how they are working to 
address those. For example, it is common for children to act out when they are away 
from an abusive parent and feel safer. If the children have been taught by the abusive 
parent to disobey their protective parent, then the survivor may have to work to re-
establish healthy boundaries with the children.  
 
If a survivor has not yet engaged in any parenting classes or groups, it might be 
helpful to start getting some parenting support. This can benefit them, their children, 
and their court case. 
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Discussing Potential Risks Using the Card Set 
 

 
 Compliance Problems  

The reality of experiencing domestic violence and coercive control may make it 
difficult for survivors to follow through with mental health care. Many people who 
are abusive intentionally interfere with survivors’ ability to follow through, for 
example, by disabling their cars, or not picking up the children when scheduled. 
Advocates can help survivors articulate this, and mental health service providers 
might explore this with clients in a therapeutic context. However, the legal system 
may view not following treatment recommendations, inconsistent attendance at 
appointments, and a lack of medication compliance as a parenting risk. It can be seen 
as a lack of effort on the part of a survivor to “get better,” as the survivor not caring 
about their children, or as an evidence that a survivor is not reliable.  

 
 Discrimination  

It can be helpful to explore with the survivor any concerns they may have about their 
mental health information being exposed or about stigma they may face. You could 
help the survivor problem solve about what they will do if the information about their 
mental health concerns does get out to their community. You can talk to the survivor 
about how common it is to have mental health concerns as a result of experiencing 
abuse and trauma, and how it is unjust to have trauma responses used against them.  

 
 Harm to Therapeutic Relationship  

As discussed in the Mental Health Records section, it can be helpful to talk to 
survivors about what they may experience if they review their records or if their 
therapist writes a letter or testifies on their behalf.  
 
Therapy can be a powerful experience in which people tend to feel heard and 
supported in a manner that enables them to transcend/overcome challenges and 
make significant life changes. While the record should never be seen as a reflection of 
the relationship or the importance or value of the work, it is understandable that 
some people might feel that way. It can feel hurtful if the records do not reflect what 
the survivor expects them to include.  
 
The records might emphasize only parts of the survivor’s story or may reveal a 
different understanding of their experiences than they expect. This can potentially 
affect how the survivor feels about their mental health service provider. It can even 
damage the trust they shared and the overall therapeutic relationship. Some 
survivors might even feel betrayed by their therapists. 
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 Inaccurate Records 
If a survivor is considering releasing their mental health records, it is important for 
the survivor to know what is included in their records and if there are any 
inaccuracies in them that might affect their case. If the survivor has seen multiple 
providers, it would be important to look at each of those records. Providers may have 
documented the survivor’s mental health differently and therefore, the records might 
not be consistent. 

 
 Lack of Credibility  

Credibility is a significant factor in the decisions commissioners or judges make in 
protection order hearings and family law cases. It is important to help a survivor 
understand that any history of mental health concerns could be a reason for 
commissioners or judges to see a survivor as not credible. This means that a 
commissioner or judge may not believe that the survivor is presenting the domestic 
violence, their capacities, their living situation, and/or their social supports 
accurately. Unfortunately, it is very difficult to recover credibility once it is lost, 
especially when an abusive partner may present themselves as being very credible. 
This can be very difficult for survivors because it is a mechanism of power and 
control, and could be potentially triggering. 
 
When you are talking with a survivor about their credibility, it is crucial to remember 
to validate their experiences and emphasize that this is not your opinion of them. 
 

 Loss of Privacy 
The loss of privacy may be a significant factor for many survivors. In the relationship 
there may have been threats by their abusive partner to use mental health concerns 
against the survivor, and disclosing this information could result in that threat 
becoming real. In addition, if a survivor has other children with another person, the 
record for this family law matter could be used against the survivor in the future. 
 

 Loss of Privilege  
In a family law matter or protection order hearing it may be useful for a survivor to 
use mental health records to demonstrate the impact of an abusive partner’s 
domestic violence. If the survivor does so, the court may determine that the survivor 
has waived privilege and may allow their abusive partner to access all of their mental 
health records. If it is revealed that the survivor has a mental health disorder, this 
could lead to other consequences such as a loss of credibility and potential 
discrimination both within the courts and in a survivor’s community. Talk with the 
survivor about the implications of losing privilege and refer to the section in this 
document on Mental Health Privilege.  
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 Misuse of Info  
An abusive partner may be able to use the survivor’s mental health concerns or 
records to alter how the court views the survivor and/or to restrict the survivor’s 
residential time (custody) or other aspects of their parenting plan. This is a common 
strategy employed by people who are abusive in order to discredit survivors and to 
maintain power and control over them.  
 

 Seen as Risk to Children  
A court may consider mental health concerns when making determinations for a 
parenting plan. If a court finds that a survivor has a long-term mental illness that 
interferes with their parenting, the court could limit their decision making and 
residential time. This could be especially problematic if there is not a finding of 
domestic violence in the family law case that limits the abusive parent’s decision 
making and residential time. However, the court can choose to place limitations on 
both parents. 

 
 Substance Use Exposed  

Most mental health records will include information about substance use and abuse 
(prescribed and illicit) should any exist. If a survivor signs a release of information 
form for their mental health records, they might be able to specify that they do not 
want their substance use records released. However, it is likely that if the mental 
health records are released, that information about substance use will be included. 
Be sure to review the information in the Substance Abuse and Parenting section of 
this guide with the survivor, if their records might lead the court to make a finding 
that they have abused substances. 
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Conclusion 
 

 
In conclusion, we hope this guide has given you information, context, and tools to 
support survivors of domestic violence who are deciding whether to disclose mental 
health concerns during a protection order or family law case.  
 
In Part One, we covered several of the factors that might contribute to parenting 
restrictions in family law cases where mental health and/or substance abuse is 
disclosed. We also discussed what disclosure means through releases of information, 
mental health records, and privilege.  
 
In Part Two, we discussed ways to utilize the card set to both increase your knowledge 
as an advocate and to assist you in having conversations with survivors. The goal of the 
card set is to provide clear and specific points to consider instead of starting with 
overarching conversations that could lead to a survivor feeling overwhelmed. It is our 
hope that, by using the card set, survivors will experience a greater sense of clarity 
about how to move forward. 
 
It is often difficult to know how to support survivors who are struggling with this 
decision especially given the potential impacts that may last for many years. Therefore, 
it is important to remember that your role is to supply survivors with the information 
they need to make the decision that will work best for their situation. After reading this 
guide you should have more insight into the processes and laws that are involved in the 
disclosure of mental health concerns in a protection order or family law case, which will 
help you give survivors a more complete picture as they enter these systems. 
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Part Three:  Handouts 

Questions to Consider 
 

 
Below is a contextual statement to help start a conversation about mental health. You 
should put this into your own words. Use your advocacy and active listening skills to 
respond to disclosures of mental health concerns. Reflect that you have heard what 
they have shared and validate that it is understandable to experience mental health 
concerns in response to trauma. 
 
Be attentive to how the survivor is reacting to hearing these questions and having this 
conversation. The survivor may not be able to answer these questions during your 
meeting or may need to take a break or only address some of these. 
 
These questions are intended to help empower and prepare a survivor for issues that 
may arise in their family law case. Be sure to know what the survivor wants to achieve 
from this conversation so you can come back to that goal at the end of the conversation. 
 
 
Many survivors of domestic violence experience a significant amount of emotional 
distress. Some people become overwhelmed to the point of not being able to take care 
of every day demands. Others cope very well for a time, but over a longer period of 
enduring stress find that they are no longer coping as well as they were previously. 
It is common for people to experience a whole range of emotional and physical pain 
following a traumatic event or living through an ongoing traumatic situation. 
 
 

1. Does any of this sound familiar to you?  
 
 
2. Have you experienced anything like what I have been talking about? 
 
 
3. How long have you had mental health concerns? 
 
 
4. Has your mental health impacted your parenting? If so, how? 
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5. If you have used mental health services, you have the right to review what is in 
your mental health records. You may wish to consider: 

 Is the information accurate? 

 Do the records describe the domestic violence you have experienced? 

 Do the records indicate you have been consistent and have followed 
treatment recommendations? 

 How might the information be used against you? 

 How do the records describe your parenting? 

 Do the records demonstrate that you have made progress or are 
improving? 

6. Is your abusive partner or his/her attorney likely to say that you have mental 
health issues? 

7. Does your abusive partner describe you as mentally ill or crazy? 

8. Do they have access to any evidence to support this claim? (e.g., mental health 
records, medical records, witness statements, or school records showing 
truancy or other problems) 

9. How would you feel if your family and friends knew about your mental health 
concerns?  

10. In your culture how are mental health concerns viewed?  

11. If the court orders you to undergo a mental health evaluation, what issues 
might surface? (e.g., substance use, criminal history, suicide attempts, 
hospitalizations, Child Protective Service reports, etc.) 
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Potential Benefits & Risks of Choosing to Disclose Mental 
Health Concerns during a Domestic Violence Protection 
Order or Family Law Case 

 

 
 

 
 
 

Some Potential Benefits

Ability to explain visible symptoms

Appropriate support

Consistency

Credibility

Evidence of domestic violence

More control

Proactive

Responsible

Stronger parenting

Some Potential Risks

Compliance problems

Discrimination

Harm to therapeutic relationship

Inaccurate records 

Lack of credibility

Loss of privacy

Loss of privilege

Misuse of info

Seen as risk to children

Substance use exposed
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Card Set 
 

POSSIBLE BENEFITS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
If you are likely to have visible mental health symptoms 
during court proceedings (e.g., disassociation or mentally 
checking out), then you may be better off explaining to 
the judge that you have been traumatized by the abuse.   

Otherwise, the judge may misinterpret your                
symptoms.  For example, the judge may think you             
are not paying attention, if you are disassociating. 

POSSIBLE BENEFITS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Recognizing that you need help and taking steps to get 
mental health support shows good self-care.   

You can explain to the court that getting mental health 
support is a healthy thing to do during a very stressful 
time, especially after, or while experiencing trauma.   

Taking better care of yourself can enable you                    
to be a better parent.   
  

POSSIBLE BENEFITS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
You can use the information in your mental health 
records to show the court that you have told the same 
story and it has not changed.  

Your mental health records may help prove your story 
of abuse, if you shared it with your mental health 
provider and he or she has documented it. This         
helps make your story more credible (believable)          
to the court.  

 

POSSIBLE BENEFITS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
In a legal proceeding, the court considers whether you 
are trustworthy and whether your story is likely to be 
true.   

By disclosing your mental health concerns, you can 
show that you are not trying to hide or lie about those 
concerns, but that you have taken control and          
made positive steps to address them.  

 
 
 
 
 

ABILITY TO EXPLAIN VISIBLE SYMPTOMS  APPROPRIATE SUPPORT 

CONSISTENCY CREDIBILITY 
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POSSIBLE BENEFITS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 
 
If you do not have other evidence that you experienced 
domestic violence (police reports, medical records, 
photos, witness statements, etc.), then your mental 
health records could potentially serve as evidence.   

If you shared info about the effects of the domestic 
violence on you and your children with a mental        
health professional, it should be in your record.  
 

POSSIBLE BENEFITS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Making the choice to disclose info about your mental 
health concerns or your experience related to DV 
trauma gives you more control over how the info is 
presented and viewed throughout your case.   

You can explain how your need for mental health 
treatment is a direct result of or made worse by the DV. 
You can explain to the court how your treatment            
is helping you to function better or be a better       
parent. 

POSSIBLE BENEFITS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Disclosing your mental health concerns before your 
abusive partner makes allegations about them gives you 
an opportunity to explain that you have mental health 
concerns and that you are seeking appropriate 
assistance. 

Proactively disclosing may reduce the impact of        
your abusive partner trying to use your mental         
health concerns against you in court. 
 

POSSIBLE BENEFITS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
You can show that you are responsible and have good 
judgment by actively seeking the help and tools you 
need to cope/heal from the trauma resulting from the 
domestic violence you have experienced. 

You can demonstrate you are being a responsible 
parent by getting the support you need to take            
care of your children. 

EVIDENCE OF DV MORE CONTROL 

PROACTIVE RESPONSIBLE 
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POSSIBLE BENEFITS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
You can show that you are strengthening your 
parenting by seeking mental health assistance, 
exercising good self-care, attending therapy/ support 
groups, and getting education on effective parenting.  

This can demonstrate that you are aware of the ways 
that your children are affected and that you are 
improving your ability to parent children                    
impacted by domestic violence.   
 

POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
If you have not been consistent with your mental health 
services, recommendations or medications, this could 
harm you in court.  

A lack of compliance could hurt you even if the 
circumstances were out of your control or if your 
abusive partner undermined your attempts.  

POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
By disclosing your mental health history in your legal 
case, others may learn about it.   

You may experience stigma, prejudice and discrimi-
nation, including judgments about how you are as a 
person and your ability to parent.   

Abusive partners and their attorneys may try to             
use this to their advantage.   

 

POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Your relationship with your therapist is based, in part, 
on trust and confidentiality.   

If your therapist is required to testify in court or provide 
a letter about your participation and progress in 
therapy, that can impact your therapeutic relationship.  

Whatever he/she says may leave you feeling        
betrayed, misunderstood, or even judged.   

STRONGER PARENTING COMPLIANCE PROBLEMS 

DISCRIMINATION HARM TO THERAPEUTIC RELATIONSHIP 
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POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Your mental health records may contain statements 
that are inaccurate, ambiguous or inconsistent.  

Your abusive partner could try to use this info to paint a 
negative picture of your mental health and your ability 
to be a good parent.    

If you decide to disclose your records, it is important to 
read them first. You have the right to review               
them and request corrections.  

 

POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
During the court case, your abusive partner may try to 
use the stigma of having mental health issues to prove 
that you cannot be believed and that your story of 
abuse is made up or in your imagination. 
Parenting evaluators and judges may see you as less 
credible overall, if they think you are mentally ill.  

 

POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Family law matters are public record. Revealing in court 
that you are receiving mental health services is a loss of 
privacy.  

Once your mental health info is revealed in court, you 
may have options for limiting its disclosure. It is also 
possible that you might not be able to control who 
knows about it or how the info is used.   

POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Info that you have shared with your mental health 
provider as part of your treatment is privileged. That 
means no one can require you or the provider to 
disclose what you have discussed or your mental health 
records, except in very limited situations.  

However, if you share that info in a legal proceeding, it 
is no longer protected by privilege and the court may 
allow your abusive partner to access your records. 

INACCURATE RECORDS LACK OF CREDIBILITY 

LOSS OF PRIVACY LOSS OF PRIVILEGE 
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POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Abusive partners are often creative in finding ways to 
control and manipulate. The abuser, the abuser’s 
attorney, or the evaluator may make claims about your 
mental health and its impact on the children whether or 
not you disclose concerns of your own.  

If you bring up mental health concerns, your abusive 
partner may try to use that information against you. 

POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Mental illness is considered a risk factor for the children. 
If you disclose that you have mental health issues, that 
may be used against you when the court decides what is 
in the best interest of your children.   

Whether your mental health is determined to be a risk 
depends on the severity and duration of your symptoms/ 
diagnosis and the impact of your mental illness,                 
if any, on your children. 

POSSIBLE RISKS OF CHOOSING TO DISCLOSE 
MENTAL HEALTH CONCERNS / TRAUMA IMPACT 

 
 

 
Your mental health records could show the medications 
prescribed to you and/or any substance use you have 
disclosed.   

If you have disclosed the misuse of prescription 
medications, over-the-counter medications, alcohol or 
other substances, it can be seen as a sign of weakness, 
poor judgment, and as a risk to the children.  

  

 

MISUSE OF INFO SEEN AS RISK TO CHILDREN 

SUBSTANCE USE EXPOSED 


	If a survivor is engaging in mental health services that address parenting skills, then it could be beneficial to share that with the court or with an evaluator. It could show that the survivor recognizes the impact of the domestic violence on the chi...
	This information should focus on what the survivor is doing to strengthen their parenting, not on their parenting deficits. This could be a challenge for survivors who are accustomed to focusing on or apologizing for their flaws in order to placate th...
	If a survivor has not yet engaged in any parenting classes or groups, it might be helpful to start getting some parenting support. This can benefit them, their children, and their court case.

